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HIRAM CARLAND & WIFE against JAMES W. JONES AND RUSSEL JONES 
AND OTHERS, HEIRS AT LAW OF THOMAS JONES—AND JAMES W. 
JONES against HIRAM CARLAND. 


A. owned two shares out of eleven in a tract of land, and B. claimed to own the rest. 
They entered into a written contract to divide the land so held by them in common ; 
the partition was made, and possession was held by A. for several years without its 
being perfected by adeed. B. then filed a bill for a sale of the whole tract, alleging 
that a share in it belonged to certain infants. A. then filed a bill against B, for a spe- 
cific performance of the contract for partition, which B. resistetl, upon the ground that 
he had failed to procure all the titles he had expected to at the time of the first contract. 

Held, That to do justice to A., the Cotirt would, in the case of the petition for a sale, 
order the commissioners to make a partition between A. and B. and the infants, re 
serving a further consideration of the rights of the infants until the coming in of the 
report of the commissioners. 


Causes removed from the Court of Equity for Henderson 
county, at Spring Term, 1848. 

In 1831 Thomas Jones died intestate, seised and possessed of 
a tract of land in the pleadings mentioned, and leaving eleven 
children, to wit, Martha, wife of Hiram Carland, and the de- 
fendants in the case first above,stated. 

Carland and wife, in 1847, filed their bill for a sale of the said 
land for the purpose of a partition, and in addition to the heirs at 
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law of said Thomas, James W. Jones claiming to have purchas- 
ed the undivided shares of two of the heirs, is also made a party 
defendant. Carland alleges that he purchased the shares of eight 
of the said heirs at Jaw, for which deeds were duly executed by 
them respectively, except of the share of Henry Lance and wife, 
and in regard to this share, he says that Russel Jones having pur- 
chased the same of the said Henry}and taken his bond for title, 
afterwards sold it to him and gave his bond for title ; but that be- 
fore any deed was executed Mrs. ‘Lance died, leaving children, 
minors. ‘The plaintiffs then state that the defendant, James W. 
Jones, ‘‘ has taken possession of a portion of said land, which he 
claims to be equal to two-elevenths thereof, but which is in fact 
greatly more than two-elevenths ’’—that he has held and culti- 
vated the same for several years—“ and with a view to delay any 
other proceeding or bill in this Court for a sale or partition of the 
land, the said defendant, James W. Jones, about two years ago, 
filed his petition in this Court against your orator alone, praying 
a sale or partition,’ and the plaintiff states that he was willing 
that a decree for a sale should be made, as soon as the proper par- 
ties were before the Court, but the defendant James, W. Jones 
-would not consent thereto, and the plaintiffs then state they be- 
lieve that the purpose of said James W. is to continue his petition 
in Court as long as possible, that he may remain in possession and 
wear out the land as much as possible. ‘The bill prays a decree 
for a’sale of the land, and Carland claims thereof eight of the 
shares by purchase, and one in right of the feme plaintiff Martha. 
The defendant James W. Jones, in his answer, states that sev- 
eral years before the bringing of this bill, he purchased two shares 
in said land, to wit, those of William and James, and exhibits 
his titles thereto with his answers. After this purchase, he avers 
that he and the plaintiff Carland who claimed to own the other 
nine-elevenths agreed upon a partition, and ran a conditional line 
by which their parts were respectively allotted to them, and he 
_ went into possession of his portion—Carland agreeing in an in- 
strument of writing then executed between them to make title to 
the said James W. Jones for his ggid shares and interest, and so 
to divide and make partition ; and after a survey was made and 
said division line run, the said Carland surrendered the possses- 
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sion to the defendant, who has since remained in possession and 
made valuable improvements on the premises. And this defend- 
ant further avers that he has, at various times, offered to exchange 
deeds with Carland, who has refused, alleging that it was not ne- 
cessary, as he Jones held a bond for title ; and that thus each of 
them having been in possession of their said allotted portions for 
eight years, the said Carland had never complained until the said 
James W. Jones ‘‘ was coinpelled to file his bill to require the said 
Carland to consummate the contract relinquishing to him his said 
share according to their said agreement.’’ And this defendant 
Jones denies that in the filing or continuing in Court his said bill, 
his purpose was to occasion delay, but it was to settle and estab- 
lish his righits under his said contract with Carland. The plain- 
\iffs replied to the answer of Jones, and the parties proceeded to 
take proofs. 

Pending the said bill brought by Carland and wife, and after it 
was transmitted to the Supreme Court, James W. Jones filed his 
bill against the said Hiram Carland for a specific performance of 
the contract between them, referred to in the pleadings of the first . 
suit, and dn this bill he sets forth as matter of complaint the vari- 
ous matters averred in his answer to the other bill, alleging the . 
agreement to divide and portion the lands in the proportions sta- 
ted—the going into possession by the parties—and his remaining 
so in possession, in ignorance of the fact that mutual deeds should 
be executed between him and defendant in order to perfect their 
titles, until the defendant and wife filed their bill for a sale of the 
land—that after the lines were run and possession was taken by 
them, they were of opinion that was sufficient to secure their ti- 
les, and accordingly directed a mutual friend who held the agree- 
ment to tear off their names—which was done—that he has of- 
fered to execute proper conveyances to the defendant, and has 
applied to him to perform his part of the eontract—which he has 
refused ; and that a sale of the property as prayéd for by defend- 
ant in bis said bill will greatly injure him, inasmuch as he has 
made on his portion improvements of great value, to wit, over * 
one thousand dollars. 

Carland answers and admits the execution of the said agree- 
ment, but relies on the fact of its cancellation, and insists that the 
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parties stand as if the same never had been executed. He avers 
that at the time of the execution of said contract, he stated to the 
plaintiff that three of the said undivided shares belonged to in- 
fants, and that the obtaining of their titles was uncertain, though 
he admits he has since procured the titles of all except the heirs 
of Lance, and he has no hope or prospect of obtaining theirs : 
and he insists that said heirs are necessary parties to this bill. 
And fyrther answering, the defendant insists that the plaintiff, hav- 
ing voluntarily dismissed and abandoned his bill heretofore filed 
for a partition, and a specific execution of said contract is pre- 
cluded thereby from again harrassing him from time to time with 
new suits for the same cause, and he pleads the same.in bar of 
the plaintiff ’s equity in the premises. He then states that it is not 
true that the plaintiff has made improvements to the value al- 
leged—that he has received profits from the land of great value— 
‘and that he has himself expended more for improvements in pro- 
portion to their respective interests in the premises than the plain- 
uff. 

This cause was set for hearing upon the bill and answer, and 
transmitted to the Supreme Court for hearing. 


J. Baxter, for Jones. 
Bynum and N. W. Woodfin, for Carland and wife. 


Pearson, J. These two cases were heard at the same time, 
as they relate to the same tract of land. We are satisfied from 
the evidence that Jones and Carland executed a written agree- 
ment to make partition of the land—Jones to have two parts out 
of eleven, and Carland nine parts; that a dividing line was ac- 
cordingly run, and that the parties have held possession of their 
respective parts in severalty ever since. At the time of the parti- 
tion the parties did not* execute deeds, and Jones now calls on 
Carland for a specific performance of the agreement to make par- 
tition, and the execution of the necessary title deeds. T'o this 
Carland replies that he is not able to perform his part of the con- 
tract, for that he owns only seven parts out of eleven, of the 
land ; that his wife owns one part, and the other part belongs to 
the heirs at law of Mrs. Lance, who died before he was able to 
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procure the title, although her husband had given bond to make 
title. ‘The excuse offered by Carland for not performing his part 
of the contract comes with a very ill grace, after the parties have 
acted upon the contract—and been in possession under it for so 
many years, and made expensive improvements. In Love v. 
Camp, 6 Ire. Eq 209, it was held by this Court that if one 
entered into a contract to convey land, fraudulently representing 
himself to be the owner, and received the purchase money, he 
could only relieve himself from a decree for a specific performance 
by an averment and proof that he had made all reasonable exer- 
tions to procure the title, and was unable to do so. 

Whether the principle of that case is applicable to the present 
case, we will not now decide, because it is suggested that by a 
decree for partition in the case of Carland and wife against Jones 
and others, the commissioners may in their discretion, and with 
a due regard to the rights of all of the parties concerned, allot to — 
Jones the two parts of which he is now in possession, or allot 
them to Carland so as to enable him to comply with his contract 
and put an end to the controversy with Jones. The report of the 
Clerk and Master as to whether the interest of the parties requires 
a sale of the land for partition is not at all satisfactory, and we 
feel at liberty, therefore, to act upon the suggestion, and order a 
partition of the land to be made by Commissioners, so as to give 
Jones two parts, Carland in his own right seven parts, Carland 
and wife one part, and the heirs of Lance the other part. , 

The case of Jones v. Carland, will be retained for further di- 
rections. ‘The commissioners will be directed to accompany their 
report with a full statement ef facts, so as to enable the Court to 
decide whether any prejudice will be sustained by the heirs of 
Lance by the order for actual partition. 


Per Curiam. - Decree accordingly. 
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JAMES AND AMOS McNEELY against THOMAS STEELE. 


Where an injunction had been obtained against a trustec, forbidding him to sell slaves 
which were part of the trust fund, upon the ground that the purposes of the trust had 
been fulfilled; and upon the coming in of the answer the matter was left doubtful 
whether that allegation was truc ; the injunction was continued to the hearing. 

(The cases of Purnell v. Daniel, 8 Ire. Eq. 9; and Lloyd v. Heath, ante, 41 cited and 


approved.) 


Tats was an appeal from an interlocutory order, made by his 
Honor, Judge Extts, at Iredell, on the last Spring Circuit, dis- 
solving the plaintiff’s injunction, which had theretofore been 
granted in the cause. ‘The following is the case presented by the 
bill and answer : 

In the Fall of 1845, the plaintiff, Amos, being about to re- 
move to the State of Tennessee, and being indebted to sundry 
persons, applied to his brother, the plaintiff James, to become his 
surety for the payment of all of his said debts, amounting to seve- 
ral hundred dollars ; and the said James accordingly did bind 
himself therefor, as.surety for said Amos. James was, however, 
at this time indebted to his brother, Amos, on two bonds, one for 
_ $269, due in 1843, and another for $130.68, due in 1844 ; and 
the bill alleges that these two bonds, together with several other 
bonds and evidences of debt due by other persons to the plaintiff, 
Amos, “‘ wéte placed in the hands of the defendant, Steele, as an 
agent and trustee of the said Amos and James, upon the express 
understanding and agreement, that whenever your orator, James, 
paid your orator, Amos, the amount of the said two notes, then 
the said Thomas Steele should surrender and deliver up to the 
said James his said two notes ;’’ and the bill alleges, that all the 
said notes,‘so due Amos, as well also “a carriage worth $300, 
and a cupboard worth $15, were pla@ed in the defendant’s hands 
as a security or indemnity for the said James, in his undertaking 
as surety for his brother, Amos,’’-—the defendant having no in- 
terest therein, but receiving them as agent and trustee for the 
plaintiffs, and at the same time receiving a tract of land from said 
Amos, to be sold for the same purposes. After the removal of 
Amos to the west, the plaintiff, James, states that “for the pur- 

















AUGUST TERM, 1853. 





McNeely & McNeely v. Steele. 





pose of satisfying the defendant and some of his own creditors, he 
did, on the 16th February, 1846, execute a deed of trust to thie 
said Thomas, for two negro slaves, Zilla and Sam, for the pur- 
pose of securing the payment of the said two notes due your ora- 
tor, Amos, from your orator, James, and likewise for the purpose 
of securing various other debts, mentioned in said deed of trust, 
which your orator, James, then owed ’’ (enumerating them); but 
the plaintiff, James, expressly charges that, though the said two 
notes, due and payable by him to the plaintiff, Amos, “‘ are men- 
tioned and described in the said deed of trust, as debts due to the 
trustee, Steele, yet in fact and truth they were payable and due 
to your orator, Amos, and that the defendant, Steele, had no 
interest therein, save as agent and trustee, as above set forth,”’ 
to wit, that as soon as ‘‘ your orator, James, paid the amount of 
said notes to the said creditors of Amos, in discharge of their said 
debts, then the defendant, as agent and trustee, was to surrender 
and deliver up the said two notes to your orator, James.”’ 

The plaintiff, James, then alleges that in pursuance of the said 
agreement with his brother and the defendant, he proceeded to 
pay off the debts due by Amos, to a larger amount than the said 
two notes due by him to Amos; and that he hath since, by the 
consent and approbation of Amos, called on the defendant to de- 
liver up to him the said two notes, and that he hath also, as 
agent of the said Amos, called on the defendant for an account 
and settlement of all the debts and other property entrusted to 
him as agent, as aforesaid ; but though (in 1848 or 1849) he de- 
_ livered up to him, the plaintiff James, the note for $269, yet he 
refuses to surrender the other note, for $130.68, and that he so 
refuses, notwithstanding the plaintiff, Amos, has given to the 
plaintiff, Janies, his receipt in full against the said note ; and 
that he likewise refuses to come to a settlement of his accounts 
with the plaintiffs. And the bill further charges, that the defen- 
dant has advertised for sale, the slaves Zilla and Sam, conveyed 
by said deed of trust, and threatens to sell the same, although, 
as the plaintiff, James, charges, he has paid off and satisfied all 
the debts therein named, and has the same in his possession, ex- 
cept the said notes from him to his brother, Amos, which are also 
satisfied in the manner above set forth ; and that he owes the de- 
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fendant nothing- whatever. The prayer is for an injunction 
against the defendant’s selling said slaves, for a reconveyance.of . 
the property conveyed in trust by James, for a surrender of the 
note to the plaintiff, Amos, of $131.68, and for an account. 

The defendant in his answer admits that the plaintiff, Amos, 
shortly before his removal to the west, placed in his hands the 
said two bonds of James, together with other claims due to the 
said Amos, and also a carriage and cupboard ; but he denies that 
this property or any part of it was left with him, as trustee or 
agent, for the purpose of indemnifying the plaintiff, James, as in 
the bill alleged, or that it was placed in his hands on any trust 
whatever. On the contrary, the defendant avers, that “he 
bought the carriage and cupboard from the plaintiff, Amos, and 
accounted fully and fairly for their value, and that the bonds of 
James were transferred to him unconditionally, as his absolute 
property, to cover money advanced to, and debts assumed for, 
the plaintiff, Amos.’’ And the defendant avers, that he and the 
plaintiffs being near neighbors and on terms of great intimacy and 
friendship, and at the time Amos was about leaving the State, 
the defendant having command of a considerable amount of ready 
money, the plaintiff, Amos, came to him, and told him that he 
was obliged to pay certain’ debts before he could get away, and 
urged the defendant to take the said two notes of James, and also 
one on his brother, Silas, for about $——, that he, the defendant, 
was able to wait with them, and he did not wish them pressed ; 
that to befriend the said Amos, he took the said notes, and in 
consideration therefor assumed certain debts due by him, amount- 
ing to less than the amount of James’s and Silas’s notes, the bal- 
ance due whereon he paid to said Amos in money. And the de- 
fendant says that James and Silas were fully cognizant of the fact 
and nature of this transfer—that the same was for a full consid- 
eration, nor was there, until the last twelve or eighteen months, 
any pretence that they were held by the defendant as agent or in 
trust, So far from this, as the defendant avers, the bond on said 
Silas was transferred to one Reed, and has been paid off by him 
long since ; that the bond of $269 due by the plaintiff James was 
also paid off by him to the defendant some three or four years 
since, without objection or complaint, or any pretence that he was 
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entitled to have it surrendered for debts paid by him for Amos as 
charged ; and that previously to his payment of said note, the 
plaintiff James had executed to the defendant two deeds of trust— 
that mentioned in the bill of complaint, and another of date 8th 
December, 1845, in-both of which the plaintiff ‘‘ James solemnly 
recognizes his indebtedness to this defendant by reason of the 
bonds transferred by plaintiff Amos, and makes provision for the 
payment of the same.’’ The defendant admits that plaintiff 
Amos left with him a tract of land, to rent for him, but avers that 
afterwards, and before the removal of said Amos to the west, he 
contracted to sell a portion of the same to one Jameson and wife, 
agreeing to take in part payment some land in Tennessee belong- 
ing to Mrs. Jameson ; but owing to some delay in procuring the 
deed of the parties, the said Amos made a deed for the land to 
the defendant, with instructions to convey to Jameson his part, 
and the residue to the mother of said Amos ; but that the bargain 
and sale between said Amos and Jameson was consummated be- 
fore the removal of the former, and that defendant, in his pre- 
sence and by his sanction conveyed said land to Jameson, and 
that the said Amos received the purchase money paid ; and as to 
the other part of said land, the same was afterwards sold by the 
defendant, according to the directions of Amos, and the money 
received therefor paid over to James. And the defendant denies 
having received any rents on account of said land. 

The defendant admits that he has advertised for sale the slaves 
Zilla and Sam, and insists that he should have proceeded to sell 
the same, but for the injunction herein granted—averring that the 
plaintiff James was about removing out of the State with his pro- 
perty, and that he is entitled to have a sale thereof to satisfy the 
balance of the debts secured in the said trust and remaining un- 
paid, to wit, the said note of James for $130.68, and interest 
thereon, and a balance of a note due one Thomas, to wit, $24. 
As to the rest of the debts secured by said trust, the defendant 
admits they have b€en settled and paid ; and as to the receipt 
given by the plaintiff Amos to J -against the note of the lat- 
ter for $130.68, he avers that the de was by collusion between 
them to defeat the collection of the same at law. And further 
answering, as to the several claims left with the defendant by the 
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plaintiff Amos as due him, the same were against insolvent per- 
sons, and nothing was received thereon with the exception of 
$55.49, one-half whereof was paid to the plaintiff James in De- 
cember, 1852, on a full settlement with him of said claims, and 
the other half was retained by the defendant, under an express 
ugreement with Amos, who regarded the said claims as insolvent, 
to take that share for his trouble. 














Boyden, for the plaintiffs. 
Craige, for the defendant. 









Nasn, C.-J. The bill is filed for an account of a trust fund 
and reconveyance, and to restrain the defendant from selling a 
couple of slaves, a portion of the trust property. ‘The account 
and reconveyance are claimed upon the ground that the debts for 
the payment of which the trust was created have been discharged 
by the plaintiffs, and the injunction, upon the ground of irrepar- 
able mischief to the plaintitf, if the slaves are sold by the defend- 
ant. Upon the coming m of the answer the fnjunction was dis- 
solved by the presiding Judge, and the only question presented to 
us is as to the correctness of this interlocutory order. The whole 
equity of this case is covered by that of Purnell v. Daniel, 8 Ire. 
Eq. 9. The principle which is to guide us here is so plainly 
stated there, that we cannot do better than to recite it :—‘‘ This, 
(says my brother Pearson, in delivering the opinion of the Court,) 
is not the case of an ordinary or common injunction, in aid of, 
and secondary to, another equity ; but it is the point of the cause. 
It is to prevent irreparable injury, as is alleged, and to dissolve 
the injunction decides the case ; for to dissolve it allows the act to 
be done.’’ Again, in the case of Lloyd v. Heath, ante, 41, the 
Court say, ‘‘ where the plaintiff fails to elicit from the defendant 
a discovery which admits the allegations of the bill, the bill is al- 
lowed to be read as an affidavit on the part of the plaintiff, and if 
upon the whole case the matter is left in doubt, the injunction 
will be continued to the hegging, to allow the plaintiff a chance 
to support his allegations b f, before a thing the consequence 
of which is irreparable is allowed to be done.’’ In both those 
cases the injunctions were special, restraining acts of a special na- 
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ture, and in disposing of them a different rule exists in Courts of 
Equity from that of dealing with a common injunction to restrain 
proceedings at law. 

In this case the injunction is of the former kind ; and to dis- 
solve it is to permit the act to be done which is to produce to the 
plaintiff an irreparable mischief. ‘The bill charges that the plain- 
tiff, Amos McNeely, being considerably indebted, and about to 
remove out of the State, and desirous to secure to his creditors 
the payment of their debts for which the other plaintiff was sure- 
ty, placed in the hands. of the defendant, Steele, several notes 
and bonds, and some household furniture, and that James by two 
deeds of ‘trust, conveyed to the said Steele a tract of land and 
two slaves to secure the payment of the debts enumerated in them, 
with an express stipulation that if the debts so due were paid by 
the plaintiff by a time specified, the property was all to be recon- 
veyed. The bill then alleges that all the debts so secured have 
been discharged by the plaintiff. Among the notes placed in the 
hands of the defendant were two given by James McNeely to the 
other plaintiff Amos for money due him, one for $209, and the 
other for $130.68. In the bill it is alleged that those notes 
constituted a part of the trust fund, and that the first has been 
paid, but that the other remains still in the possession of the de- 
fendant, and that he threatens to sell the slaves mentioned in the 
deed to satisfy it. In the answer, the payment of the debts enu- 
merated in the deed of trust is admitted, except as to a note for 
thirty dollars, and the one on James McNeely ; but it denies that 
the last mentioned note constituted any of the trust fund, and 
avers that the same was transferred to the defendant in absolute 
property by Amos McNeely, and was among the debts intended 
to be secured ; and that to discharge it, he had advertised the 
slaves so conveyed. ‘The pleadings then do not present the case 
of a common and ordinary injunction ‘ in aid of and secondary to 
another equity,”’ but it is in itself the point in the case, and to 
dissolve the injunction, decides it. ‘The real dispute is, in whom 
is the title and interest in the not $130.68—a matter which 
is left in doubt and must be furtheP inquired into : in which case 
the injunction must be continued to the hearing. 
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In the interlocutory order dissolving the injunction there is error, 
and the injunction must be continued to the hearing. This opin- 
ion will be certified. 


Per Curiam. Interlocutory order reversed. 


IN THE MATTER OF RICHARD CHAMPION AND OTHERS, ez parte. 


A testator by the first item of his will, made in August, 1847, gave to his wife “ all my 
real estate, consisting of several town lots in Shelby, viz. A. &c.;”’ by the second he 
gave her “all my personal estate of whatever nature,” and “‘ my interest in a tract of 
land lying &c., whereon John McGuinnis now lives ;” he then adds, “I do give all 
the aforesaid bequests to my wife her heirs and assigns forever,’’ and afterwards ap- 
pointed her executrix. In February, 1848, he added a codicil giving a negro woman 
with herchild, lately purchased, to his wife. In 1851, he contracted to purchase land 
of the Clerk and Master for $1,875, but died before paying the money, and before he 
had taken a title :-— 

Held, That under the Act of 1844, ch. 83, the wife was entitled to the testator’s rights 
in this land. 

Where there is an enumeration with reference to classes, an unenumerated class will not 
be included in general words preceding the enumeration ; otherwise of an unenumerated 
particular, in an attempted enumeration of the particulars of a class. 

(The cases of Clark v. Hyman, 1 Dev. 332; Fraser v. Alerander, 2 Dev. Eq. 848, 
cited, distinguished and approved. ) 


Unper a petition filed in the Court of Equity for Cleaveland 
by the heirs at law of one George Champion for a sale and parti- 
tion of his real estate, Richard Champion, one of the heirs, be- 
came the purchaser of two tracts of land at the price of $1,875, 
for which sum he gave his bonds to the Clerk and Master ; but 
he died before the same were paid. At Fall Term, 1852, there 
was a reference to the Master to inquire and report, among other 
things, ‘‘ as to who were the heirs of Richard Champion, and 
whether he devised the said lands (so by him purchased) to any 
person and to whom, and from whom rust the bonds of said 
Richard Champion be collected. At Spring Term, 1853, the 
Master filed his report, by wigigh it appears that the said Richard 
Champion died in February¥1852, leaving a last will and testa- 
ment duly executed to pass real and personal estate, and dated in 
August, 1847, in which he devised and bequeathed as follows :— 
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‘<I give and devise to my beloved wife Helen Maria Champion 
‘all my real estate, consisting of several town lots in Shelby, 
“viz: Nos. 11 & 12 in the Northwest square of the town of 
«« Shelby known ’’ &c.; also no. 24, in the same square, known 
‘¢as the Irby lot, “‘ and also lots nos. 11, 12 & 21, in the south- 
‘¢ east square of the town of Shelby, and also my interest in lot 
‘no. 18 in the same square, known as the Ripley lot, and my in- 
‘terest in lot no. 14, in the south-west square known” &c. 

“Item 2. I give,and devise to my wife all my personal es- 
“tate of whatever nature ; and I will and devise to my wife my 
‘¢ jnterest in a tract of land known as the Nathan Hamrick tract, 
‘¢on which William Hamrick now lives—this tract is only one- 
‘‘ half mine—the other half belonging to George Champion, my 
‘¢father. And I also willthat my wife have my interest in a tract 
‘of land lying on the waters of Sandy Run, it being the tract 
«¢ whereon John McGuinnis now lives, should McGuinnis not pay 
‘the amount of money I hold his notes for ; but if he does, my 
‘< wife must make him a deed for the land. 

«¢ And I, the said Richard Champion, do give all the aforesaid 
<< bequests to my wife her heirs and assigns forever. 

‘¢ And lastly, I do ordain and appoint my beloved wife my ex- 
<< ecutrix to execute this my last will and testament.’’ 

To which will, in February, 1848, the testator added a codicil 
as follows :—‘‘ Having since the writing of this will purchased a 
“ negro girl named Malinda, and child named Julia, which are 
<¢ not included in the body of this will, and as such is the fact, it 
‘¢ is my will and desire that my wife Helen M. Champion enjoy 
«them solely as her right and property ; and it is my desire that 
“ this codicil, together with the will, be fully carried out.’’ 


By-which foregoing devise, the Master reported his decision to 
be, that on the payment by said Helen M. Champion of the said 
bonds made by the devisor, her husband, to the Master, she was 
entitled to a conveyance of the said two tracts of land, although 
the same were acquired by the devisor after the date of his said 
will. The heirs at law of said Richard Champion filed an ex- 
ception to the report in this particular, and the same coming on to 
be heard before Ex.is, Judge, at Spring Term, 1853, of said 
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Court, and his Honor being of opinion that the said will of 
Richard Champion did not devise to Helen, his wife, any other 
‘ real estate than that therein described, and that she was not there- 
fore entitled to the lands acquired by the devisor subsequently to 
the date of his said will, sustained the exception, and accordingly 
decreed that the Master execute a conveyance to the heirs at law 
of Richard Champion, and proceed to collect the said bonds from 
the executrix, the same being a charge on his personal estate : 
from which order and decree, Mrs. Champion appealed to the 
Supreme Court. , 


Lander and Busbee, for the widow and R. Champion. 
Guion, for the heirs at law. 


Pearson, J. The first section of the Act of 1844, changes a 
well settled rule of law, and allows lands, and all interest in real 
estate to pass by a devise although acquired subsequently to the 
execution thereof. ‘The second section changes another well set- 
tled rule, and provides that no conveyances, after the execution of 
a devise shall prevent whatever interest the devisor may have, at 
the time of his death, from passing. The third section changes 
another, and provides that devises shall be construed to speak and 
take effect as if executed, not at the time of execution, but as if 
executed immediately upon the death of the devisor, unless a 
contrary intention shall appear by the will. The fourth section 
provides that a lapsed or void devise shall be included in the re- 
siduary clause ; and the fifth section provides that a devise of real 
estate shall include any real estate which the devisor has power to 
dispose of. 

It is evident from the whole of this siatute, that its object was 
to give to devises the most ample operation, and to change certain 
rules of construction which had been adopted by the Courts, but 
were considered by the Legislature as too technical and stringent, 
and calculated to defeat rather than carry out the intention of de- 
visors. 

The testator, by the first item in his will, gives to his wife “all 
my real estate, consisting of lots,’’ viz. &c. &c.; by the second 
item, he gives to his wife ‘‘all my personal estate of whatever 
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nature, and he then gives her his interest in a tract of land on 
which one Hamrick lives, and in another tract on which one 
McGuinnis lives, and he adds—‘‘I do give all the aforesaid be- 
quests to my wife, her heirs and assigns forever.’’ ‘and lastly, I 
ordain my beloved wife to execute this my last will.’’ The will 
was executed in August, 1847. In February, 1848, the testator 
adds a codicil, in which he gives a negro woman and child, that 
he had purchased after the execution of his will, to his wife, and 
directs the will and codicil to be fully carried out. In the fall of 
1851, he contracted to purchase at the sale of the Clerk and Mas- 
ter two tracts of land at the price of $1,875, for which he gave 
his notes, and died in February, 1852, before he had paid the 
purchase money or taken title for the land. 

It is evident from the whole will that the tesiator intended to 
give his wife every thing he owned on the face of the earth. He 
makes her his universal legatee and devisee, and the suggestion 
that $1,875 is to be taken from the personal estate in order to pay 
for this land, and that the land which she is made to pay for is 
then to go to the brothers and sisters of the husband, as real es- 
tate undisposed of, is so inconsistent with this general intention 
manifest upon the face of the will, that no one can hear it with- 
out s@ying there must be some mistake about it. 

As the law was understood before the Act of 1844, such would 
be the result ; and the question is, does that Act furnish a-reme- 
dy so as to prevent the intention of the testator from being de- 
feated ? 

The first section allows all after acquired real estate to pass, 
and includes under the term, real estate, all contingent, execu- 
tory or future interests, so that there is no doubt the interest un- 
der the contract, by which he became the purchaser of the land, 
did pass ; for the words used are broad enough to show that he 
intended to give his wife all of the real estate, unless the devise 
is restricted by the enumeration of the particular lots, pieces and 
parcels of land. 

The third section provides, that the will shall speak and take 
effect as if executed immediately before the death of the testa- 
tor, unless a contrary. intention appears. Here no intention to 
the contrary appears, and the effect of this ection is, to make a 
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will read as if the testator, at the moment of his death, had said, 
“«] give to my wife all the real estate which I now own, consist- 
ing of lots in the town of Shelby, viz., lot, &c., &c.;’’ and after 
enumerating a great many lots and pieces of land, concludes 
without enumerating the two tracts of land which he had purchas- 
ed after the execution of the will and codicil ; and the omission 
is fully accounted for and explained by the act of the law itself, 
which declares that the will shall speak as of the time of the 
death of the testator, and not as of the time of its execution. It 
was impossible for these two tracts of land to have been included 
in the enumeration at the time the will was executed. It there- 
fore, by force of this section of the Act of 1844, is sufficient for 
these two tracts of land to be included in the words used imme- 
diately at the time of his death, “all my estate.’’ Hence there 
is a mistake in the enumeration of the particulars of a class ejus- 
dem generis ; and no more forcible instance of the wisdom of this 
rule, that such a mistake shall not be allowed to defeat a legacy 
or devise, could possibly be suggested. 

Clark v. Hyman, 1 Dev. 382, and Fraser v. Alexander, 2 
Dev. Eq. 348, were cited in the argument as opposed to our con- 
clusion. The distinction between those cases and the present 
one is this: there the enumeration was in reference ¢@®clas- 
ses—here the enumeration is in reference to the particulars 
of a class. If one gives “all of his property, consisting of both 
personal and perishable,’’ that will not include his land: so if 
one gives all his property, consisting of lands, stock of any kind, 
household and kitchen furniture, wagon and farming tools ’’— 
that will not include his negroes, especially if he makes another 
disposition of them in the same will. Otherwise, if one gives all 
of his land consisting of the following tracts, &c., and all of his 
negroes, consisting of Peter, Amy, &c., and all of his stock of 
horses, consisting of, &c., all of his cattle, consisting of, &c. Al- 
though he should omit in the enumeration a tract of land, a 
negro, a horse, or a cow, all would pass under the general words, 
which include the whole of each class ; and the reason of the di- 
versity is this: One may well be supposed to omit by mistake a 
particular individual of a class, and therefore, the omission shall 

. not hurt, if he uses«terms broad enough to include the whole 
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class ; but he can hardly be supposed to omit by mistake an en- 
tire class, as all of his land, or all of his negroes, if he intended 
them to pass under the general word ‘ property ’’ or “¢ estate.” 
In our case, however, the cause of the omission of the two tracts 
of land is, as we have before seen, fully accounted for by the law 
itself ; and consequently, under the rule of law, the mistake shall 
not hurt. 

The interlocutory order of the Court below must be reversed ; 
and it must be declared to be the opinion of this Court, that He- 
len M. Champion is entitled to the two tracts of land, mentioned 
in the pleadings, under the will of her husband. 


Per Curiam. Order below reversed, and decree 
accordingly. 


JAMES MAXWELL against ROBERT B. WALLACE AND OTHERS. 


Where one, by way of transferring his title to a tract of land, assigned the deed under 
which he claimed to the purchaser:—Held, That the contract was within the ex- 
ception of the Stat. of 1819, and therefore could not be rescinded by parol. 

One who purchases an absolute estate from a trustee, with notice of the trust, is affected 
by the same equity which affected the trustee. 


Cause removed from the Court of Equity for Mecklenburg, 
at Spring Term, 1851. 

The defendant, Robert B. Wallace, in 1834, purchased the 
tract of land in controversy, from one Alexander Wallace, and 
took his deed therefor. In 1837, Robert bargained and sold the 
land to the defendant, Frederick, who paid the purchase money, 
$75., and took an assignment from Robert, of Alexander Wal- 
lace’s deed to him. Frederick sold the land to the plaintiff, and 
executed his deed for the same ; and afterwards, Robert sold to 
the defendant, Mathew Wallace, and executed a deed to him. 

The plaintiff alleges, that after his purchase from Frederick, it 
- was agreed between them and Robert B. Wallace, that the latter 
should make him a deed in fee simple for the land, as soon as 
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the purchase money was paid to Frederick ; that he paid the said 
purchase money, and thereupon applied to the said Robert for a 
deed, and that Frederick also applied to him for a good and valid 
conveyance—which he refused to give ; and the plaintiff then 
charges, that the defendants, Robert and Mathew, his brother, in 
pursuance of the declared purpose of the former, to defraud Fred- 
erick and himself in the premises, and with full knowledge of the 
equity of the plaintiff and Frederick, had the said deed executed 
by Robert to Mathew, the consideration whereof, the plaintiff 
charges, was merely nominal. The prayer is for a conveyance 
of the premises by the defendants, Robert. and Mathew Wallace. 

The defendants, Robert and Mathew, in their answer, aver 
that the contract between said Robert and Frederick, by which 
the latter took an assignment of Alexander Wallace’s deed, had 
been rescinded by the parties thereto, before the deed from said 
Frederick to the plaintiff, or the deed from Robert to Mathew 
was executed. For, they state, when Frederick (who, they say, 
did not enter on the premises) was informed that the assignment 
to him of Alexander Wallace’s deed was insufficient to pass the 
title, it was agreed between him and the defendant, Robert, that 
the said contract should be rescinded, and that he requested 
Robert to sell the land, stating that all he wanted was the $75. 
_which he had paid for the land; and the defendant, Robert, 
states that in pursuance of this understanding and agreement, he 
offered to sell the land, and offered it to the plaintiff, who at first 
agreed to give him $144 for it, but that the plaintiff, having 
learned from him the fact of his having assigned the deed of Al- 
exander Wallace to Frederick, afterwards purchased of F'red- 
erick, and said at the time he did so, being warned that he was 
buying no title, that he would risk it, and that afterwards, he fur- 
ther stated to defendant, Robert, that he would buy of the man 
who sold the cheapest. And the defendants aver that the plain- 
tiff and Frederick had full notice of the recision.of said contract 
between defendant, Robert, and said Frederick ; that the latter 
fully assented thereto, and directed the land to be sold—and they 
insist that he thereby abandoned his equity, if any he had, under - 
said assignment. Further answering, they aver that a full and 
fair price for the land, to wit, the sum of $96 was paid by 
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Mathew, who at the time thought, as did the defendant, Robert, 
that he was purchasing a good title. 

The plaintiff replied to the answer, and many depositions were 
thereupon taken by the parties ; after which the cause was set for 
hearing and transmitted to this Court. 


Hutchinson and Avery, for the plaintiff. 
Craige, for the defendant. 


Nasu, C.J. The parties in their bill and answer agree, that 
the defendant, Frederick, had purchased the tract of land in 
question, from the defendant, Robert B. Wallace, and paid up 
the purchase money, and that the latter, by way of conveying 
the title to Frederick, assigned over to him the deed made to him 
Wallace, by Alexander Wallace, under which he claimed, and 
each party at the time believing such a transfer of the deed was 
a sufficient conveyance. They further agree that after such sale 
to Frederick, R. B. Wallace conveyed the land ‘to his brother, 
Mathew Wallace, one of the defendants. The bill charges, that 
the plaintiff purchased the land from Frederick, who conveyed it 
to him by deed duly executed. ‘This is not denied. It further 
charges that if Mathew is a purchaser of the land from his bro- 
ther, he purchased with full notice of the equity of both Fred- 
erick and the plaintiff. ‘The answers are, that after the sale by’ 
R. B. Wallace, to the defendant, Frederick, and before the sale 
of the former to the defendant, Mathew Wallace, the contract 
_ between the two former was rescinded, and that Frederick di- 
rected R. B. Wallace to sell the land and pay him back his 
money. The defendant, Mathew, denies that at the time he 
made his purchase, he knew of the equitable title of the defendant, 
Frederick, or of the plaintiff, but states, ‘‘the fact is that he, 
Mathew Wallace, was informed that the contract was rescinded, 
as he now alleges the fact to be, and was then informed that the 
complainant said he would risk the title, though he knew at the 
time he purchased from Frederick that the contract had been re- 
scinded. Both the defendants rely upon the alleged rescinding 
of the original contract, and both by their answers admit, for they 
do not allege the contrary, that the contract of recision was by 


parol. 
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The Act of 1819 makes void “ all contracts to sell ‘or convey 
lands, tenements or hereditaments, or any interest in or concern- 
ing them, unless such contract or some memorandum or note 
thereof shall be put in writing,’’ &c. By his purchase from R. 
B. Wallace, and by the assignment by the latter of the deed from 
Alexander Wallace, Frederick acquired such an interest in the * 
land as brought it within the exceptions uf the Act, and it could 
not be conveyed by him so as to transfer a title either at law or in 
equity to another, unless by some writing. If, therefore, the re- 
scinding did take place, as alleged by the defendants, it did not 
alter the relation existing between the parties by the sale. The 
equitable title of Frederick still remained in him, and he transfer- 
red it by a regular deed to the plaintiff. The answer of Mathew 
Wallace sufficiently shows, that at the time he made his contract, 
he not only knew of the sale to Frederick, but of the purchase 
from him by the plaintiff. His allegation, that at that time the 
contract between his brother and Frederick had been rescinded, 
cannot alter the relation in which he stood to the transaction. 
He knew that it was by parol, and was bound to know that un- 
der the law, it was void. He was, therefore, a purchaser with 
full knowledge of the equity of the plaintiff. The ama is en- 
titled to the relief he asks. 


* Per Curt. Decree accordingly. 








7 


WILLIAM J. PLUMMER against THE ADMINISTRATORS OF 
HENRY C. OWENS. 


In a bill for a specific performance of a contract for the purchase of land, the plaintiff re- 
lied upon the following memorandum from the books of the defendants’ intestate ;— 
«1841, W. P. to H.C. O., Dr. To 4 loads of Rock, one lot, at one year’s credit, 
$125 :”’—Held, That the memorandum was too vague and uncertain to take the con- 
tract out of the Statute of 1819. 


Cause removed from the Court of Equity for Mecklenburg, at 
June (special) Term, 1852. The pleadings and facts are stated 
in the opinion delivered by this Court. 
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Boyden, for the plaintiff. 
Wilson, for the defendants. 





Nasu, ©. J. The bill is filed for the specific performance of 
a contract for the sale and purchase of a tract of land or lot in 
the town of Charlotte. The lot is described as being lot number 
369, in square number 51, in the map or plat of said town. No 
writings were drawn between the parties at the time the agree- 
ment was made, and the defendants, the administrators of H. C. 
Owens, deceased, with whom it is alleged by the plaintiff that 
the contract was made, in their answer, deny all personal knowl- 
edge of the contract, but state that if any was made, it was by 
parol, and they claim the benefit of the Act of 1819. In his bill, 
the plaintiff admits that the contract was not reduced to writing, 
but insists that Henry C. Owens had made a memorandum of 
the same in sonie one of his books of accounts signed by him, or 
in letters, and the defendants are called on to produce any such 
memorandum or letters or other papers they have found among 
his papers. In compliance with this demand, the defendants pro- 
duce the copy of an account extracted from the books of H. C. 
Owens, headed “‘ 1841, William Plummer to H. C. Owens, Dr. 
To 4 loads of Rock, one lot, at one year’s credit, $125.’ The 
account then goes on to charge for putting up a house, and for 
various building articles. It is admitted that the name of H. é. 
Owens at the head of the account is in the handwriting of the 
intestate. The plaintiff took possession of the lot No. 369, and 
lived on it a year or more when he left it and removed. 

It is well settled in this State, that part performance of a parol 
contract, by taking possession and paying the purchase money 
and making improvements on land will not take the case out of 
the Statute of 1819, (Allen v. Griffin, 2 Dev. & Bat. Eq. 9 ;) 
but that there must be some memorandum in writing signed by 
the party to be charged, to have that effect. ‘The account produc- 
ed by the defendants would have answered the purpose, if it had 
been more specific ; but it is too vague and uncertain to guide 
the Court in saying that the lot mentioned in it is the same as 
the one mentioned in the bill, concerning which the contract was 
made ; nor is there any thing in the other items of the account 
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to assist us. All the materials furnished might, for aught disclos- 
ed to us, have been put on some other lot, as well as the house 
mentioned. The only purpose for which this memorandum was 
called for by the plaintiff was to enable him to get rid of the Act 
of 1819 ; and to have that effect, it must speak for itself. We 
cannot declare that the intestate H. C. Owens did make any 
writing or memorandum concerning the sale of the lot mentioned 
in complainant’s bill, and therefore the plaintiff is not entitled to 
a specific performance ; but he is entitled to an account for his 
improvements on the lot. The Act of 1819 is intended to avoid 
frauds and perjuries, is beneficial in its object, and ought to re- 
ceive such a construction as will give it efficacy. There must 
be a reference to the master to take an account of the value of 
the plaintiff ’s improvements. 


Per Curiam. Decreed accordingly. 


K. P. WILLIS against JAMES AND THOMAS J. FORNEY. 


A, bound himself to B. to buy certain lands, and to let B. have one-third thereof, pro- 
vided the latter paid one-third of the price in three years. Afterwards A. made a 
contract with the owner of those lands, and took his bond to make title tothem. Sub- 
sequently they rescinded the contract; whereupon, after the expiration of three years 
from the date of the contract between A. and B., C. purchased the lands in question 
without notice that B. put up any claim to them :— 

Held. 1. That B. had no equity, upon the pretence of a claim upon A. as owner of these 
lands, under the contract above stated, to pursue them into the hands of C. 

2. The maxim, “In equity time is not of the essence of a contract,” does not apply to 
bargains like the above. 

3. The obligation of A. to B. was merely personal, and did not attach to the land; the 
relief of the latter therefore sounds in damages. 


Cause removed from the Court of Equity of Rutherford coun- 
ty, at Spring Term, 1853. 

The bill charges, that William and John C. Johnson were the 
owners of a valuable tractof land, and that plaintiff procured a 
lease thereon for ‘‘ mining purposes,’’ wherein it was stipulated 
that he should have the privilege of continuing his operations up- 
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on said lands in search of gold for twelve months after the sale 
thereof by the proprietors, in case a sale of the same should be 
effected before the expiration of plaintiff’s term therein ; and that 
afterwards, to wit :—on the 5th November, 1844, the defendants 
Thomas J. Forney and James H. Forney contracted in writing, 
that they would purchase the lands of the said William and John 
C. Johnson, and that plaintiff should be entitled to the one un- 
divided third part thereof, upon his paying one-third of the costs 
of the purchases, provided that plaintiff complied with his part of 
the contract within threé years from the date thereof. The bill 
further charges that the defendants, shortly thereafter, purchased 
the lands in question, and held them jointly for some time, but 
that subsequently the defendant James purchased the interest of 
the defendant Thomas in said lands, and became the sole owner 
thereof. That within three years from the date of said contract 
the plaintiff offered, through his agent W. F. McKesson, to pay 
to the defendant, James H. Forney, the one-third part of the 
purchase money for said lands, and demanded a conveyance of 
the one undivided third part thereof ; but that the defendant James 
refused to accept the money, and denied the right of plaintiff to 
claim an interest in said lands. The bill further alleges that the 
name of the defendant James was affixed to the contract by the 
defendant Thomas as agent of said James, and that defendant 
Thomas was fully authorised and empowered to execute said con- 
tract on behalf of the defendant James, and to sign his name 
thereto. ‘The prayer of the bill is, that defendant James H. For- 
ney convey to plaintiff the one undivided third part of the lands 
in controversy. . 

The defendants answer severally. The defendant Thomas ad- 
mits the execution of the contract by him on his own behalf, and 
likewise admits that he affixed the name of the defendant James 
to said contract, but denies that he had any authority for doing so, 
or that he was empowered by the defendant James to execute 
said contract on his behalf. He further states that the lands in 
question originally constituted one tract, but that the said William 
and John C. Johnson made partition thereof by parol, and estab- 
lished a conditional line between them, and thereafter claimed 
and occupied their respective parts of said lands, according to the 
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terms of said parol division. He further states, that shortly after 
the 5th November, 1844, he purchased the ‘ William Johnson 
part’’ of said land at the sum of $2,500, and executed his indi- 
vidual notes therefor, and said William Johnson executed to him, 
(the defendant Thomas alone,) a bond for title ; that he pur- 
chased said lands with a view to mining purposes only, and find- 
ing, after operating thereon in search of gold, that said lands were 
not valuable as a mine, he concluded to rescind his contract with 
William Johnson for the purchase thereof, and thereupon surren- 
dered to said William Johnson his bond for title, and said John- 
son gave up his (defendant’s) notes given for the purchase money, 
which were then cancelled. 

The defendant James H. Fomey denies the execution of the 
contract by him as alleged in the bill, and avers that the defend- 
ant Thomas had no authority whatever to sign his name to said 
contract, or, to contract for him with plaintiff or any one else in 
any matter relating to the purchase of said lands. He further de- 
nies that he had any interest in the original purchase made by the 
defendant Thomas of the “ William Johnson part ’’ of said land, 
or that he acquired any interest in William Johnson’s part of said 
land until after the original contract on the part of the defendant 
Thomas for the purchase thereof had been rescinded. He fur- . 
ther states, that after the purchase by the defendant Thomas of the 
‘¢ William Johnson part’’ of said land, he (the defendant James) 
purchased for his own exclusive use and benefit the “John C. 
Johnson part’’ of said land, and gave his individual notes to se- 
cure the payment of the purchase money, upon the said John C. 
Johnson’s executing to him a bond for title, and that neither plain- 
tiff nor defendant Thomas were interested in said purchase. He 
admits, that after he purchased the “‘ John C. Johnson part,’’ but 
before he acquired any interest in the ‘‘ William Johnson part ”’ 
of said lands, the plaintiff claimed an interest therein under the 
contract alleged in the bill, and offered to pay, through his agent 
McKesson, the one-third of the purchase money, and that he re- 
fused to accept the money, averring at the time that the obligation 
referred to had no binding force or validity against him. He fur- 
ther states, that after the contract between the defendant Thomas 
and the said William Johnson had been rescinded, and the pa- 
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pers relating thereto had been cancelled, he purchased in his own 
right, and for himself, the said ‘¢ William Johnson part’’ of said 
lands from said Johnson, and now holds the same under a deed 


of conveyance duly executed. 


N. W.- Woodfin, for the plaintiff. 
Avery and Bynum, for the defendant. 


Pearson, J. The plaintiff has failed to prove his allegation 
that the defendant Thomas was authorised by the other defend- 
ant James to execute in his own name the contract which the bill 
seeks to enforce. Consequently, in regard to the land called the 
*¢ John Johnson part,’ which was purchased originally by the 
defendant James, and with which the other defendant never had 
any connection or concern, the plaintiff ’s equity is not established. 

In regard to the land called ‘‘ the William Johnson part,’’ al- 
though the defendant James entered into no direct obligation, it re- 
mains to be seen whether he has not made himself indirectly lia- 
ble to the plaintiff’s equity. 

The defendant Thomas had bound himself to purchase the 
Johnson land, and to let the plaintiff have one-third part thereof, 
provided he paid one-third part of the price in three years—in the 
words of the deed—“‘ but this is to be closed within the term of 
three years, or said Willis forfeits his interests.’’ Afterwards, the 
defendant Thomas makes a contract with William Johnson for 
his part of the land at the price of $2,500, and takes William 
Johnson’s bond to make him a title upon the payment of the pur- 
chase money. Ina year or two afterwards this contract is rescinded 
by the parties, because, as the defendant Thomas Forney says, he 
found, after fair trial, the land was not worth working as a gold 
mine, he had no wish to rent it as a farm, and he was not able 
to pay for it. After the contract was rescinded, and the notes of 
the defendant Thomas for the purchase money and the bond of 
William Johnson for title had been cancelled, and after the expi- 
ration of three years from the date of the obligation of the de- 
fendant Thomas to the plaintiff, the defendant James Forney 
bought the “‘ William Johnson part of the land’’ from the said 
William, at a full price, but with notice that the plaintiff insisted 
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upon his equity growing out of an old “ mining lease ’’ that he 
held on the land, and the obligation of the defendant Thomas, 
under which he was entitled to the benefit of one-third of the 
purchase. ‘ 

The plaintiff insists by force of this obligation, if the defend- 
ant Thomas had completed his purchase, he would have held 
one-third of the land in trust for him. He then infers, that as 
soun as the defendant Thomas made the contract, an equity arose 
in his favor which attached to the land, put it out of the power of 
the defendants Thomas and William Johnson to rescind the con- 
tract without his consent, and gave him an equity to follow the 
land in the hands of William Johnson or of any person to whom 
he might have conveyed, with notice of the plaintiff’s claim. In 
reply to the objection that the defendant James did not purchase 
the land until after the plaintiff’s right as against the defendant 
Thomas had been lost by the expiration of three years, (the time 
agreed on,) the plaintiff relies on the maxim, “ in equity, time is 
not of the essence of contract.” 

In equity, one who makes a contract with the owner of land 
for the purchase thereof, is considered the owner of the equitable 
estate, and the vendor holds the legal estate only to secure the 
payment of the purchase money, subject to which he is a mere 
trustee for his vendee. ‘The case made by the plaintiff does not 
come within the operation of this principle of equity ; for the 
plaintiff made no contract with the owner of the land—there was 
no privity between them. ‘The plaintiff incurred no sort of lia- 
bility to William Johnson, and consequently had no ground to 
insist that Johnson became a trustee for him, and acted against 
conscience in rescinding the contract which he gad made with the 
defendant Thomas, when he found he could not pay the pur- 
chase money. 

Whether the plaintiff has cause of complaint against the de- 
fendant Thomas for rescinding the contract will be inquired of 
below, but it would be a curious result of the application (or 
rather misapplication) of the principles of equity, if William 
Johnson, by reason of a contract made with Thomas Forney, in 
which the plaintiff was not known and by which he incurred no 
liability, had placed himself in the predicament of not being able 
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to rescind the contract and take back his land, and either keep it 
it himself or sell it to some one else, clear of incumbrance. 

We are also of opinion that the case made by the plaintiff does 
not come within the application of the principle that “in equity, 
time is not of the essence of a contract,’’ the aid of which he is 
compelled to invoke in order to make out his supposed equity 
against the defendant James, who did not purchase the ‘¢ William 
Johnson part’’ until after the expiration of three years from the 
date of the obligation entered into by the defendant Thomas. If 
a creditor has his debt secured by a parol bond or by a mortgage, 
or if a vendor retains the legal title to secure the purchase money, 
it is considered in equity that time is immaterial, and the parties 
are supposed to be willing to let the debt stand upon the security 
unless judgment is taken on the bond, the mortgage is foreclosed 
or a specific performance is required. But the principle does not 
apply to a case where A., being about to purchase land, agrees to 
let B. have one-third of it, provided he will aid in raising the 
funds to pay the purchase money. In such a case, if the time in 
which the aid is to be rendered be expressly agreed on, and the 
party neglects to advance his portion of the purchase money, and 
thereby puts the burthen of raising all the funds upon the other, 
he cannot, in conscience, insist upon a right to stand off until the 
struggle is over, and at any time when he sees proper, come for- 
ward and claim a share. ‘Time is, in such cases, of the essence 
of the contract, and assistance in raising the purchase money is 
presumed to have been a principal inducement for allowing a par- 
ticipation in the bargain. 

The testimony of Mr. McKesson in reference to his offer to pay 
the defendant James the amount due from the plaintiff has no 
bearing, for it was made before the defendant James had pur- 
chased the ‘¢ William Johnson part,’’ and in regard to the «¢ John 
Johnson part ’’ we have seen the plaintiff has established no equity. 

In regard to the defendant Thomas, his obligation to the plain- 
tiff was merely personal, and did not attach to the land, because, 
by rescinding the contract with William Johnson, he never ac- 
quired a fund which the plaintiff can follow in this Court: his 
relief, therefore, sounds in damages, and if he has a right to re- 
cover damages because the defendant Thomas rescinded the con- 
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tract with William Johnson, without the consent of the plaintiff, 
the remedy is by an action at law. There is no ingredient of 
equity involved in it. 

The bill must be dismissed, but without costs as to the defend- 
ant Thomas Forney. 


Per Curiam, Bill dismissed accordingly. 





NANCY BAXTER against WILLIAM COSTIN AND WIFE. 


In all transactions between persons standing in the relation of trustee and cestui que 
trust, from which the former derives a benefit, Courts of Equity, to sustain them, re- 
quire that they should be performed by the latter, with a fair, serious and well inform- 
ed consideration. 

Therefore, where an administrator, who was prosecuting a suit in the name of his intes- 
tate, prevailed upon one of the next of kin, an aged lady living in his own family, un- 
der the pretence that she was running great risk by the suit, to release to him all her 
right in the intestate’s estate :—Held, That he should not be permitted to avail him- 


self of it. 


Wiruiam S. M. Baxter, a minor, died intestate, leaving as 
his only next of kin, the’plaintiff, his mother, and the feme de- 
fendant, Sarah C., his sister, intermarried with the other defend- 
ant, William Costin, who administered on his estate. 

The plaintiff alleges, that the defendant hath refused to come 
to an account with her for her distributive share of her said son’s 
estate, on the ground, as he pretends, that he has her assignment 
and release, duly executed to him, for all her share and interest 
in the estate of said intestate ; but which assignment and release, 
though the plaintiff admits she executed it, she alleges was pro- 
cured from her under circumstances of fraud and imposition. 
For, she states in her bill, that at the time she executed said 
instrument, and for some time previous thereto, she was residing 
with the defendant, William ; that at the time of her executing 
said paper, he told her that unless she would sign the same, he 
would be likely to lose a suit which, as administrator, and also iu 
right of his wife, he was then prosecuting against the estate of 
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William Baxter, Sen., in which suit he expected to recover seve- 
ral thousand dollars, and be subjected to much costs ; and that 
having full confidence in defendant’s representations, and under 
the impression that it was necessary to his success in said suit, 
she did execute said assignment and release, but, as she insists, 
without any intention or expectation that it would be set up 
against her claim to a distributive share of the estate of her son, 
the defendant’s intestate, or that it would be applied any otherwise 
than to enable him to prosecute his said suit. She further alleg- 
es, that at the time she executed said paper, she was entirely ig- 
norant of the condition of said estate, and had been induced by 
the representations of the defendant, and a misapprehension of 
the facts and ignorance of her rights, to suppose it was worth but 
very little ; and hence she was the more easily led to sign the 
said release and assignment, the consideration of which, to wit, 
five dollars, she says, was not paid, nor any part thereof. The 
prayer is for a cancellation of the said assignment and release, 
and for an account. et 

The defendant in his answer admits that no consideration was 
paid to the plaintiff for the said assignment. But he states that 
she had full knowledge of all the facts and circumstances connected 
_ with the estate of his intestate, of the monies received and the 
probabilities of further recoveries, and of the contents and the le- 
gal force and effect of her said assignment and release, which she 
executed freely and voluntarily. That the plaintiff, for many 
years after the execution of said paper, and before the filing of the 
bill, lived with the defendants free of charge, and not until she 
went to reside at Rutherfordton, did she ever make complaint of 
the defendant, or call upon him for a settlement as in the bill al- 
leged. That she had repeatedly and oftentimes declared her 
purpose to give the defendant and his wife her share of the estate 
of the said intestate, (with the exception of a watch, which she 
desired to keep in remembrance of him, and which was delivered 
to her ;) that she was not in need thereof; that she is a woman 
of good sense, and was well advised of the circumstances under 
which the defendant wag prosecuting the suit aforesaid—frequent- 
ly warned him that it might ruin him—and that her said assign- 
ment and release was but in accordance with her avowed purpose 
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over and over again and explicitly expressed. And the defend- 
ants expressly deny any fraudulent representations or conceal- 
ment or suppression of facts from the plaintiff in the premises, 
and expressly plead the said release, in bar of the plaintiff’s 
equity and her right to an account. 

The. plaintiff took replication to the answer, and the parties 
proceeded to take testimony ; after which the case was set for 
hearing, and by consent, transmitted to the Supreme Court. 


G. W. Baxter, for the plaintiff. 
Gaither, for the defendants. 


Nasu, C. J. The principle of preventive justice is ac- 
knowledged in our Courts of Equity, upon the doctrine that it is 
better to prevent wrong than to trust to remedying the evil after it 
is done. Upon this principle rests, in a great measure, the juris- 
diction of Chancery, in legal or constructive fraud. Mr. Story, 
in the Ist vol. of his Equity Jurisprudence, sec. 258, defines con- 
structive fraud to mean such acts or contracts, as, although not origi 
nating in any actual evil design or contrivance to perpetrate a 
positive fraud or injury upon another, are yet by their tendency to 
deceive and mislead, or to violate public or private confidence, 
deemed equally reprehensible with positive fraud, and are, there- 
fore, prohibited, as within the same reason and mischief as if 
done malo animo. Courts of Equity, therefore, do not confine 
their action to remedying the mischief occasioned by fraud, but 
extend it to the prevention of it. ‘To do this, they endeavor to 
suppress the temptations to do wrong, by taking from the parties 
all legal sanctions for their acts. They do not affect to act as 
custodes morum of the community, by enforcing the rules of 
strict morality ; and to authorize their interference, some relation 
of trust or confidence must exist between the parties, “ which 
compels the one to make a full discovery to the other, or to ab- 
stain from all selfish purposes.’? The cases coming under the 
operation of this principle are by writers divided into three class- 
es: 1, where the contract is against public policy ; 2, where it 
arises from some judiciary relation ; and 3, where it is a fraud 
upon the rights of third persons. ‘The case we are considering 
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belongs to the second class, under which is, among others, the 
relation of guardian and ward, principal and agent, trustee and 
cestui que trust. In all cases arising under either, the power of 
the Court arises from the confidence imposed by the relation ex- 
isting between the parties ; and it acts, not upon the idea or proof 
that there has been actual fraud or imposition, but upon the prin- 
ciple that where confidence is imposed, it must be faithfully acted 
on and preserved from any suspicion of overreaching, and be al- 
ways restrained to good faith, and the personal good of the party 
reposing the confidence. It is, therefore, in every contract aris- 
ing out of such judiciary relation necessary for the guardian, 
agent or trustee claiming its benefits, to prove its “ perfect fair- 
ness.’? So stringent indeed is the rule, that Lord Expon, in 
Hatch v. Hatch, 9 Ves. 296, observes—< It is almost impossible 
that a transaction entered into, in the course of the connection of 
guardian and ward, trustee and cestui que trust purporting to be 
a bounty for the execution of an antecedent duty, can stand.” 
Equity, however, does not forbid a bounty in such cases, but it 
will not sanction it, unless entirely satisfied that it is spontaneous, 
and not the impulse of a mind misled by undue kindness, or 
forced by oppression. Such transactions are, therefore, watched 
with a jealousy which will defeat most of them when made whilst 
the connection exists, and the’ accounts are unsettled. In Boyd 
v. Hawkins, 2 Dev. Eq. 195, where these principles are strong- 
ly and clearly expressed, as one of the grounds upon which the 
Court acted, it is stated as a principle, that when at the time of 
“the transaction the cestui que trust was ignorant of the value of 
the property conveyed, the transaction was void. See also Allen . 
v. Bryan, 7 Ire. Eq. 276. The plaintiff and the defendant 
Costin stood in the relation to each other of trustee and cestui que 
trust. The defendant was the administrator of W. 8. Baxter, 
and his wife and the plaintiff were the next of kin to the deceas- 
- ed. An action had been brought to recover a large debt due the 
estate, and while in this situation, the transfer alleged by the de- 
fendant took place. It was proved by the subscribing witness to 
the transfer, that the evening before its execution Costin told him 
that he had a suit with William Baxter, and in order to gain it, 
he wanted his mother-in-law to assign her interest in that estate ; 
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but that nothing was said about it at the time he witnessed the 


r. 
PThe plaintiff, living in the defendant’s family, was old, in 
very moderate circumstances, and dreaded getting into a lawsuit, 
being unwilling to run any risk of paying costs. She had great 
confidence in, and affection for, the defendant Costin, who had 
married her only daughter. ‘The accounts of the estate were un- 
settled, and she did not know what would be her share, if a re- 
covery were effected against William Baxter. It is precisely one 
of those cases in which a donation from the cestui gue trust to the 
trustee is viewed by a Court of Equity with great suspicion—tre- 
quiring from a defendant to show “its perfect fairness.’? Here 
there is an entire absence of such proof. ‘The repeated declara- 
tions of the plaintiff as to her intention of giving her property to 
the defendants only shows the state of her feelings towards them ; 
but they cannot go the length of satisfying the Court that, poor 
as she was, she would have been willing to give them so large a 
sum as her distributive share actually amounted to, and to leave 
herself so destitute-in her old age. It is very likely that Costin 
himself did not know what it would amount to when the accounts 
of W. S. Baxter were taken ; but he had a general knowledge 
on the subject, and there is no proof to show that he communi- 
cated what he did know to the plaintiff. Without, therefore, im- 
puting to Mr. Costin any fraudulent design at the time the tranfer 
was made, the Court cannot permit it to stand, because we are 
not satisfied that it was done by the plaintiff, in the language of 
Lord Expon, ‘ with a fair, serious and well-informed considera- . 
tion ’’ of its nature and effect. 'T'o sustain it under these circum- 
stances would be to open the door to much fraud and oppression 
in transactions of this kind. 

The plaintiff is entitled to the relief she seeks, and a reference 
must be had to the Clerk to audit the accounts of the defendant, 
Costin, as administrator of W. S. Baxter, his intestate. 


Per Curtam. Decree accordingly. 
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ISAAC LYERLY against CLAUDIUS B. WHEELER AND N. 8:'A. CHAFFIN. 


Where a bill alleged that the plaintiff, a creditor of A., had succeeded in an action of eject- 
ment against him, and that there was a collusion between A. and B., (who claimed 
the land under deeds from A. void against qoute), by which the plaintiff was to be 
kept out of possession of the land ; 

Held, 1, That the general charge of combination, collusion and fraud, can give the plain- 
tiff no ground to stand upon ina court of Equity. 

2, That the bill cannot be sustained as a ‘bill of peace’, because in such case the plaintiff 
must establish his rights by repeated actions at law. 

3, Nor as an ‘injunction against destructive trepass’, for that case requires a title in the 
plaintiff, admitted, or proved at law, together with a trespass by the defendant inflict- 
ing permanent injury ; and not a mere ouster or temporary trespass. 

4, If B.’s claim to the land was under a deed fraudulent against the plaintiff as a creditor 
of A, the remedy of the latter is by suit at law ; for, although Courts of Equity will 
pass upon questions of fraud of that character, when presented collaterally in a buit al- 
ready constituted, they will not doso as a matter of distinct and independent jurisdic- 
ton, unconnected with any other equitable ingredient. 


Tis was an appeal from an interlocutory order of his Honor 
Judge CaLpwWELL, dissolving the plaintiff’s injunction, at Rowan 
Court of Equity, Spring Term, 1853. 

In March, 1843, the plaintiff filed a bill against the defendant 
Wheeler, and at June Term of the Supreme Court, 1848, he 
obtained a decree for a large sum ; upon which execution issued, 
and the house and lot mentioned in the pleadings was sold, and 
purchased -by the plaintiff, who commenced an action of eject- 
ment against Wheeler, took judgment, and sued out a writ of 
possession ; whereupon Wheeler enjoined the execution of the 
writ of possession, on the ground that the plaintiff, after his re- 
covery in the ejectment, had leased the house and lot to him. 
The injunction was dissolved on the coming in of the answer, 
and the plaintiff again took out a writ of possession, which was 
not executed at the time this bill was filed. 

In April, 1843, the defendant Wheeler executed a deed of 
trust to one Locke for the house and lot and other property to se- 
cure certain debts therein named. In December, 1846, Locke 
conveyed the house and lot and other property to the other de- 
fendant Chaffin, whilst the injunction of Wheeler against the 
plaintiff was pending. Chaffin commenced an action of eject- 
ment against Wheeler and took judgment by default, and after the 
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injunction was dissolved, and the plaintiff had taken out his writ 
of possession, Chaffin also took out a writ of possession on his 
judgment. Locke and Chaffin are brothers-in-law of Wheeler, 
and Wheeler has been in possession of the premises all the time. 

The plaintiff alleges that the deed from Wheeler to Locke was 
fraudulent and void, and was intended to defeat him and the oth- 
er creditors of Wheeler ; that the deed from Locke to Chaffin 
was also fraudulent and void, and that there is a combination be- 
tween the defendants to keep Wheeler in possession, and to de- 
prive the plaintiff of the benefit of his writ of possession—for 
which reason Chaffin took his judgment in ejectment, and held 
his writ of possession with a fraudulent understanding that as soon 
as the plaintiff was put in possession by the sheriff, Chaffin would 
have the plaintiff put out of possession by force of the writ of 
possession upon his judgment, and immediately restore Wheeler 
to the possession. ‘The prayer is for an injunction ‘restraining 
‘¢ Chaffin and his confederates from interrupting the execution of 
‘your orator’s writ of possession, or of depriving him of the 
‘same, by executing their false and fraudulent writ of possession 
‘in the name of N.S. A. Chaffin, and that your Honor will 
‘¢ decree that your orator will be quieted in his possession under 
‘¢ his writ, when obtained thereby ;’’ then there is a prayer for 
process, and after many interrogations, the bill concludes with a 
prayer for “ all such other and further relief as the nature of his 
case may require.”’ ~ 

The defendants aver that the deed from Wheeler to Locke was 
bona fide, and with the intent to secure the payment of just 
debts—among others, the debt due as the price of the house and 
lot. They also aver that the deed from Locke to Chaffin was 
bona fide, and for a full price, in fact more than could have been 
obtained from any body else. Chaffin admits that as Wheeler 
had married his sister, he was willing for them to continue in the 
- possession of the house and lot until he could meet with a good 
opportunity to make a re-sale ; and he avers that in the meantime 
he was very anxious to have the conflicting claims of the plaintiff 
and himself fairly decided by an action at law, but the plaintiff 
declined doing so, and took a judgment against Wheeler, not on 
the strength of title, but on the technical ground of his being a 
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purchaser at Sheriff’s sale ; whereupon he employed counsel to 
take judgment against Wheeler also in an action of ejectment, 
and left it fo the discretion of his attorney when to take out his 
writ of possession—which he believes he would have done before 
the plaintiff’s bill was filed, but for his receiving notice of the 
plaintiff’s intention to apply for an injunction. He denies that 
there was any combination between him and Wheeler, and avers 
that he acted with a single purpose of protecting his rights under 
the deed from Locke. Wheeler avers that the plaintitf, after his 
recovery in ejectment, did rent the house and lot to him, and that 
he had good ground for his injunction against the plaintiff’s writ 
of possession. He denies that there was any combination be- 
tween him and Chaffin, or that there was any understanding be- 
tween them by which Chaffin was to aid him in holding on to 
the possession ; and he says that as the maker of the deed to 
Locke, under which Chaffin claims, he could make no defence to 
the action of ejectment, if he had been disposed to do so, but he 
believes Chaffin has a good title, and that the title of the plaintiff 
is an unjust one. 


Craige, for the plaintiff. 
Boyden, for the defendants. 


Pearson, J. We might content ourselves with affirming the or- 
der dissolving the injunction on the ground that the allegations of 
the bill are fully answered ; but that might tempt the plaintiff to 
proceed with his bill, in the hope of being able to disprove the an- 
swers, and thus costs would be incurred unnecessarily ; for which 
reason we think it best to put our decision on the ground that, ac- 
cording to the plaintiff’s own allegations, he does not entitle him- 
self to the interference ofa Court of Equity. 

A general charge of combination, collusion and fraud, no matter 
how often intimated, does not give a plaintiff any ground to stand 
on in a Court of Equity : He must bring his case within some dis- 
tinct principle or head of equity jurisdiction. Admit that there is a 
combination between Chaffin and Wheeler, by which the latter is 
to be allowed to remain in possession as long as he can hold off 
the plaintiff, and the former is to be ready to interfere and turn the 
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plaintiff out as soon as he shall take possession under his writ, and 
put Wheeler back into the possession again ; and that Chaffin took 
the judgment in the action of ejectment, in order to have a writ of 
possession ready for that purpose ;—and the question is, does the 
plaintiff’s case fall under the head of any equity jurisdiction? The 
answer is, it does not, for two reasons—the plaintiff has not estab- 
lished his title at law, and no irreparable injury is threatened. 

From the special prayer, that the plaintiff may be quieted in his . 
possession, when he obtains it under his writ of possession, and that 
the defendants may be enjoined from depriving him of such pos- 
session by executing their false and fraudulent writ of possession, 
the idea seems to have been that the plaintiff’s case falls either un- 
der the head of a “+ bill of peace ’’ or of “ injunction against des- 
tructive trespass.’’ 

In regard to the former, it is settled, ‘‘ where the plaintiff has, 
after repeated and satisfactory trials, established his right at law, 
equity will interfere to suppress future litigation of the right.”’ 
«¢ However, Courts of Equity will not interfere in such cases, be- 
fore a trial at law, nor until the right has been satisfactorily estab- 
lished at law.—But if the right is satisfactorily established, it is 
not material what number of trials has taken place, whether éwo 
only, or more.’’ Story’s Equity, sec. 859. 

In regard to the latter it is settled, <¢ an injunction will lie for pro- 
tection of a title admitted or proved at law, whenever the act com- 
plained of is not a mere ouster or temporary trespass, but is attend- 
ed with permanent results, destroying or materially altering the 
estate ;”’ as, for example, if a man be pulling down his neighbor’s 
house or the like. If it be a mere ouster or temporary trespass, 
the recovery of the law by an action of ejectment or of damages 
by an action of trespass are sufficient remedies, and an injunction 
will not lie.’’ Adams’ Equity, 210, and note thereto,—<« there 
must be something particular in the case, so as to bring the injunc- 
tion under the head of quieting the possession, or preventing irre- 
parable injury ’’ for which Livingston v. Livingston, 6 Johns, 
Ch., R. 497, is cited. 

The plaintiffs’ proper course, therefore, was to take possession 
under his writ, and if Chaffin ousted him, the remedy was to bring 
an action of ejectment against Chaffin, in which the title at law 
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could be tried. Until the plaintiff does try his title at law, no 
matter what he may allege as to combination and conspiracy ‘to 
disturb his possession, and interfere with his enjoyment of the pro- 
perty, equity cannot interfere ; for until then he has not shown 
himself entitled to the possession or the property, and consequent- 
ly he has nothing for a Court of Equity to protect. 

From the general prayer with which the bill concludes, it may 
be that the plaintiff supposed he had a right to relief in equity up- 
on the ground that the deed from Wheeler to Locke was fraudu- 
lent as to creditors, and the deed from Locke to Chaffin was also 
fraudulent as to creditors ; and so both deeds were void under the 
Statute of Elizabeth. If so, the plaintiff has a clear remedy at law. 
The real matter of contention between him and Chaffin is wheth- 
er the deeds, under which the latter claims, are fraudulent as to” 
creditors, that depends upon the intent with which they were exe- 
cuted and is a matter peculiarly fit for the investigation of a jury. 
It is true, when a question of the kind is presented collaterally in 
a suit already constituted in a Court of Equity, that Court will 
either decide it or have it tried at law ; but the Court will ‘not 
take a distinct and independent jurisdiction, unconnected with 
any other equitable ingredient, in order to try a mere question of 
fraud against creditors under the Statute of Elizabeth—because it 
is purely a legal question. 

It is proper to add that both defendants fully deny the allega- 
tions of fraud in reference to these deeds, and aver that they were 
executed bona fide and challenge the plaintiff to a trial of that is- 


sue before a jury. 


Per Curiam. Interlocutory order dissolving the in- 
junction affirmed. 
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NANCY BROWN AND OTHERS against WILLIAM CARSON’S EXECUTORS, 
AND DEVISEE. 


In order to correct adeed which is absolute on its face, and to convert it into a security 
“for a debt, it must be alleged and proved that the clause of redemption was omitted by 
reason of ignorance, mistake, fraud or undue advantage ; and the intention must be 
establistfed, by proof not merely of declarations, but of facts, dchors the deed, inconsis- 


tent with the idea of an absolute purchase. . 
( The cases of Sowell v. Barrett, ante, p, 50, and Kelly v Bryan 6 Ire. Eq. 283, cited and 
approved. ) 


James Brown died intestate, and seised of a tract of land, 
leaving the plaintiff Nancy his widow and the other plaintiffs his 
heirs at law. ‘The personal estate of the said James being insuf- 
ficient to pay his debts, his real estate, descended to the plaintiffs, 
was, in 1833, after regular proceedings had, sold to satisfy execu- 
tions in the hands of the sheriff ; and the land in controversy was, 
at the sheriff’s sale, bid off by the defendant’s testator, William® 
Carson, who took a deed therefor. 

The plaintiffs allege, that before the sale of said land, they 
had made an arrangement with one Berryhill to raise the necessary 
funds for the purchase of the same, and that the said Berryhill and 
James, one of the heirs of said intestate, attended the said sale— 
Berryhill carrying with him some $250 in cash, wherewith to 
purchase the said land for and on behalf of the widow and chil- 
dren, the plaintiffs. But the plaintiffs allege, that before the sale 
ofthe land was made, Carson, the defendant’s testator, (at whose 
instance the judgment was obtained under which the land was 
sold,) after understanding from them, the said Berryhill and James 
Brown, their intention to purchase, and the fact of Berryhill’s 
having the sum of $250 for that purpose, proposed to them that 
he, Berryhill, should not bid for the land, and that he, Carson, 
would buy the same, and would give the widow and children, 
the plaintiffs, the right to redeem the same when it suited their 
convenience : and this proposition having been assented to, Car- 
son bid off the land at the price of fifty dollars—the same being 
worth, as the plaintiffs allege, some six hundred or a thousand 
dollars. And the plaintiffs expressly charge that the said Carson, 
under said agreement and understanding bid off said land, and 
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that they were to redeem the same, and have a conveyance of 
the title purchased by him, on their payment of the said sum of 
fifty dollars and interest. And they further state, that at the time 
of said sale and ever since, they have lived on the said tract of 
land and have cultivated the larger portion of the cleared fields 
thereof ; but that said Carson, shortly after his said purchase,‘ 
took possession of a part of the same, to wit, some thirty-five or 
forty acres ; and they allege that out of the profits thereof he has 
been fully reimbursed and paid the amount of his said bid and 
interest thereon, and, indeed, that on a fair account in this behalf, 
he is indebted to the plaintiffs. 

The plaintiffs further allege, that the said Carson, during his 
life, always recognized their right to a re-conveyance of the said 
land, and that on several occasion when they proposed a settle- 
ment of the matter, and to take a deed, he postponed them, but 
still admitting their right and his said agreement—saying that they 
would not suffer any injury, as they were living on the land, and 
cultivating such parts as they needed ; and they allege that he 
recognized and admitted their equity in this behalf even to the 
hour of his death. The prayer is to have defendants, the execu- 
tors and devisee of said Carson, declared trustees for the plain- 
tiffs—for a conveyance—and an account. 

The defendants answer, and admit the purchase by their testa- 
tor, but being ignorant of the material facts alleged in the bill, 
hold the plaintiffs to proof thereof. And they rely on the length 
of time which has elapsed since the alleged agreement was made, 
upon the statute of frauds, and statute presumption of the aban- 
donment of the right to redeem. 

The plaintiffs replied to the answer, and the parties proceeded 
to take testimony ; after which, the cause was set for hearing, 
and by consent, transmitted to the Supreme Court for hearing. 


Boyden, for the plaintiffs. — 
Hutchinson and Avery, for the defendants. 


Barrie, J. The allegations of the plaintiffs, that after their 
agent, Berryhill, had gone to the sale of the land in question, having 
the sum of two hundred and fifty dollars with which to purchase 
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the land for them, the defendants’ testator William Carson pro- 

posed that Berryhill should not bid off the land, but permit him to 

bid it off, is not exactly supported by the testimony. Berryhill, 

in his deposition, states that a short time before the sale he request- 

ed Carson to bid off the land for the benefit of the plaintiffs, and 

he promised to do so ; that he, witness, afterwards attended the sale, 

carrying with him the sum of two hundred and fifty dollars for 
the purpose of buying the land for the plaintiffs, should Carson 

not comply with his promise ; but upon getting there and seeing 
Carson bidding, he remained silent. Another statement of the 
bill is not proved precisely as alleged, the plaintiffs aver that Car- 

son in his lifetime always recognized their right to redeem the 
land, while the testimony of. the same witness, Berryhill, is that 
soon after the sale, the plaintiff Nancy asked him if he could let. 
her have the money to redeem the land, and he promised to do 
so ; that in a short time thereafter she came to him again and told 
him that Carson had refused to let her redeem it, saying to her 

that she might perhaps get through it, and it would be safer in his 
hands than hers, but at the same time assuring her that her daugh- 

ters should never want a home. 

We do not decide the case upon these discrepancies between the 
allegations and the proofs, though we cannot give the plaintiffs the 
relief which they ask. The bill, in effect, seeks to correct a deed 
absolute on its face and to hold it as a security for a debt. To do 
this it must be alleged, and of course proved, that the clause of 
redemption was omitted by reason of ignorance, mistake, fraud or 
undue advantage ; and the intention must be established, not 
merely by proof of declarations, but by proof of facts and circum- 
stances'dehors the deed, inconsistent with the idea of an absolute 
purchase. Sowell v. Barrett, ante 50. Now, what facts or cir- 
cumstances, independent of Carson’s declarations, are proved in 
this case to show that he purchased the land in question for the 
plaintiffs, instead of absolutely and unconditionally for himself? 
None are relied on except the inadequacy of the price paid, which 
of itself, is insufficient, and the continued and uninterrupted _pos- 
session by the plaintiff of the dwelling house and such parts of the 
land as they wished to cultivate, from the time of the sale until 
the death of Carson. The latter, indeed, would be a circum- 




















AUGUST TERM; 1853. 275 





Jennings v Hardin and others. 





stance of the greatest weight, were it not balanced by the fact that 
the plaintiff Nancy was entitled to one third part of said land for 
life as her dower, and that had Carson attempted to remove her 
and her children from it, she could have prevented it by filing her 
petition, and having her dower laid off to her. The circumstance 
of the plaintiffs’ possession is also opposed by the admitted fact, 
that soon after his purchase Carson took possession of a part of the 
land and commenced clearing and cultivating it, and so continu- 
ed to do, up to the time of his death. The possession of the plain- 
tiffs, was not then inconsistent with that of Carson, and the pos- 
session of both parties was entirely consistent with the idea of an 
absolute purchase by Carson for himself. 

Under these circumstances we feel constrained to deny to the 
plaintiffs the relief which they seek, lest by granting it, we should 
expose titles evidenced by solemn deeds to the “ slippery memory 
of witnesses’’, Kelly v. Bryan, 6 Ire. Eq. Rep. 283. The bill 
must be dismissed with costs. 


Per Curia. Bill dismissed accordingly. 





E. JENNINGS against J. AND A. J. HARDIN AND OTHERS. 


The interest of a vendee of lands, where the contract rests in articles of eenvepente, is 
not the subject of sale under execution, while the purchase money or any part of it re- 
mains unpaid. ' 

(The case of Frost v. Reynolds, 4 Ire. Eq. 494, cited and approved. ) 

Cavusr removed from the Court of Equity for Cleaveland 
county, at Spring Term, 1853. The allegations of the bill are 
sufficiently set forth in the opinion delivered by this Court, and 
the Reporter deems it unnecessary to state the pleadings further, 
which are very voluminous—the defendants’ answer denying any 
equity in the plaintiff, according to his own showing, upon which 
point the case turned in this Court. 


Lander, for the plaintiff. 
G. W. Bazter and Guion, for the defendants. 
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Nasu, C. J. In Frost v. Reynolds, 4 Ire. Eq. 494, it was 
decided that the interest of a vendee of land where the contract 
rests in articles of conveyance is not the subject of sale under ex- 
ecution while the purchase money or any part of it remains un- 
paid ; and where a sale does take place of such interest, the pur- 
chaser gains no title, nor any right which can enable him to call 
for a conveyance to his own use. This decision was made in 
1847, and the bill in this case was filed in April, 1852. It al- 
leges that the defendant, Carrell, was the owner of a lot in the 
town of Shelby, in Cleaveland county, which he agreed to sell 
to the defendants, A. J. Hardin and Joseph Hardin, at a price 
between eight and nine hundred dollars ; and to secure the pay- 
ment thereof, the Hardins executed to Carrell their joint bond, 
and Carrell executed and delivered to them his bond to make a 
good and sufficient title to the lot, when the purchase money was 
paid. ‘The bill states that the Hardins paid to Carrell two hun- 
dred and ten dollars upon their bond, and that the plaintiff, at 
May Term, 1849, of Cleaveland Superior Court, obtained a 
judgment against A. J. Hardin, and that the execution, by his 
direction, was levied on the interest of said Hardin-in said lot, 
and at the sale he became the purchaser. The interests of the 
other defendants are shown by the bill, which prays an acconnt 
and conveyance of one half of the lot. 

At the time when the plaintiff’s execution was levied, and the 
sale made, A. J. Hardin had no such interest in the lot as was 
subject to an execution, and the plaintiff, by his purchase, ac- 
quired no right to call for a conveyance of the legal title to him- 
self. ‘The Hardins only held upon Carrell a bond to make them 
a title when they paid up the purchase money: but a small part 
of it had been paid at the time of the sale, In the case of Rey- 
nolds, the Court say there has been no instance in which this in- 
terest was held saleable under the Act of 1812, either as a trust 
or an equity of redemption ; nor any principle laid down from 
which it can be adduced. It is unnecessary to repeat here the 
reasons which governed their decision in that case, we entirely 
concur in them ; and unless we were disposed to overrule that de- 
cision, which we are not, it governs and controls this case. 


Per Curiam. Bill dismissed with costs. 
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E. B. RICE against WILLIAM RICHARDS, AND J. COFFIN, EX’RS OF JOHN 
RICHARDS. 


A bond made to a partnership, upon the death of one partner survives to his copartner ; 
therefore any payments thereon made by the vbligor to the representative of the de- 
ceased partner are made in his own wrong. 


Tue plaintiff, in 1848, executed his single bond to John and 
William Richards, partners in trade, for the sum of $225. Short- 
ly thereafter John died, leaving a will and the defendant Coffin 
his executor. The plaintiff alleges that the defendant Coffin made 
application to him for the payment of said land (which was in the 
hands*of William,) stating that one half of the amount was going 
to him as executor, that William was insolvent, and if he got hold ° 
of it, he would not account for. the share of his testator ; and he 
cordingly paid the bond to Coffin—of which he states William 
had notice. William Richards as surviving partner subsequently 
brought suit on the bond and obtained judgment thereon against 
the plaintiff ; and the prayer of the bill is for an injunction against 
its collection. 

The defendant William answers that as to the payment made 
by the plaintiff to Coffin, as executor, he believes it was by a 
fraudulent combination between them to take advantage of him, 
as the said firm of himself and brother was largely indebted to him, 
which fact was well known to the plaintiffand Coffin. And he in- 
sists on his right as surviving partner to the bond, and that the 
plaintiffs’ payment to the executor of John was illegal and gra- 


tuitous. 
His honor Judge CaLpDwELL at Rowan, on the last Spring Cir-- 


cuit, dissolved the injunction theretofore granted in the cause, and 
from his order therein the plaintiff appealed to the Supreme Court. 


A. H. Caldwell, for the plaintiff. 
Craige, for the defendant Richards. 


Pearson, J. The entire legal ownership of the note survived 
to the defendant William Richards, and the personal representa- 
tive of the deceased obligee had no right to receive any part of it. 
The plaintiff, therefore, made the payment in his own wrong. 
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Whether the personal representative of the deceased’ obligee has 
a right in Equity to call upon the survivor for an account, it is not 
necessary now to decide, because the defendant fully meets and 
denies all supposed grounds of equity. The order dissolving the 
injunction is affirmed. 


Per Curiam. Interlocutory order affirmed. 








JOSHUA TAYLOR against JESSE RICKMAN. 


Where marriage articles were never mentioned to the intended’husband until the parties 
were on the floor to be married, and having been executed, were kept in the posses- 
sion of the husband without being registered :— Held that one who purchased from the 
wife the slaves conveyed in those articles, but kept his deed secret from the husband 
until after the wife’s death, a period of more than fifteen years, had no equity against 
the husband to compel him to carry the articles into effect. 


Cause removed from the Court of Equity for Henderson coun- 
ty, at Spring Term, 1853. 

The defendant had, some twenty years before the filing of the 
bill, intermarried with one Rhoda Gadd, who, previous to and at 
the time of their marriage, owned the two negro slaves and other 
personal property named in the pleadings ; and the parties, being 
pretty far advanced in life, had no prospect of any issue. The 
bill alleges that the said Rhoda, previous to her intermarriage with 
the defendant, proposed to him that a marriage contract should 
be drawn up, securing to her the separate use and control of her 
said property, and especially the right to dispose of the said slaves 
as she might think proper; to which proposition the defendant 
readily assented, and requested a gentleman present to write the 
agreement ; which was accordingly written and signed by the 
parties, ‘* giving to her the sole right after marriage, to dispose of 
her property, and among other things the slaves above described, 
in such manner as she thought proper, and disclaiming any pow- 
et in his, Rickman’s behalf, to dispose of the same :’’ that this 
contract» was then taken by the defendant for safe keeping, and 
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was to be proved and registered at his instance either in Hender- 
son or Buncombe county, which, from some cause, either through 
ignorance or to defraud the said Rhoda, he refused to do; and 
that he still refuses to produce the same. Mrs. Rickman died in 
1851 or 1852, and the plaintiff, who is her brother, claims the said 
slaves by virtue of a deed of gift from her executed in 1835, and 
exhibited with the bill. The prayer is, that the defendant may 
be declared to hold said slaves as a trustee for the plaintiff, and 
enjoined from setting up title thereto in himself, and for general 
relief. 

The defendant answers and denies that he ever made any mar- 
riage contract with the said Rhoda Gadd whatever, or agreed in 
any manner to give her the exclusive use of the said property ; 
and he avers that, under the circumstances, there could bave 
been no inducement on his part to any such contract. For he 
says that at the time of his marriage, he was owner of a planta- 
tion on Mills River worth about $2000, that he owed nothing, was 
of industrious habits—that Rhoda knew all this, and that as to 
- her, she owned no other property of any value except the said two 
negroes, had no child, nor from her age and infirmities the pros- 
pect of any: child, nor the prospect of being enabled by her own 
labor to provide any part of her support, and that of the negroes. 
And the defendant further states, that notwithstanding these facts, 
just at the instant he and Rhoda made their appearance on the floor 
to be married, and for the first time he ever heard of such a thing, 
Mrs. Franky Steele, a sister of said Rhoda, remarked there was 
a marriage contract written by one M. M. Edney, Esq. (the 
Magistrate, in readiness for the purpose of solemnizing the rites of 
marriage) ; at which remark ‘ this defendant made some hesita- 
tion, and expressed his ignorance not only of that particular contract 
but of every thing of that nature, for he really now doubisif he ever 
heard of a marriage contract before from any quarter, and knowing 
nothing ofits contents, he complained to said Rhoda that any such 
thing should be spoken of just at that instant for the first time,’ 
and that on intimating his intention to leave without consummating 
the engagement, Rhoda made many apologies for her conduct, in- 
sisting ‘‘ that she had the thing prepared merely to gratify her sis- 
ter, Mrs. Steele, with whom she was then living,’’ and that Es- 
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quire Edney, who prepared it, had told her she need not have it 
registered, and that it would not, therefore amount to any thing ; 
and that ‘‘ even if this defendant consented to sign it, she had no 
idea or intention of ever having it registered, but still this defen- 
dant has no recollection of seeing any paper writing purporting to 
be a marriage contract, and states positively that he never learned 
the contents of any paper writing purporting to be a marriage con- 
tract, nor indeed does he remember seeing any paper writing at 
all on the occasion.’’ He says he remembers that Rhoda did ask 
him to sign some paper which he and she would keep to them- 
selves, and that no one should take benefit under it, and he ad- 
mits such paper may have been handed to him for the purpose of 
determining whether he would put his mark to it or not, and that 
he may have destroyed such paper, yet he positively denies that he 
ever intended to execute and deliver the same as his contract on 
agreement by which the said Rhoda was to have control, of any 
property whatever. ‘‘ Not remembering however his ever having 
seen the paper writing spoken of by said Rhoda, he does not ad- 
mit that it ever existed, but says possibly it may have been that he 
did see such paper in her hand, and may have received it into his 
own, hand for the purpose of considering the propositions therein 
spoken of, when he should find some one in whom he had confi- 
dence to explain them ; but he positively denies that he ever un- 
dertook to execute such agreement, to deliver it to any one, or 
procure its registration. Further answering the defendant avers, 
that from the day of his said marriage, he heard nothing more of 
said contract—that he may have thought something of it a few 
times within a short period after that event, but for many years the 
affair had passed out of his mind, and he has lived agreeably and 
contentedly for about twenty years with said Rhoda as his wife— 
supplied all her wants,—maintained her with all the comforts and 
conveniences of life—she in the meantime in consequence of her 
state of health‘and habits, being entirely dependent on him for 
her support, and unable to make any compensation or return ; 
and that being without children she greatly indulged said negroes, 
who, being females and thus indulged, have been almost valueless 
to him, and that under these circumstances the support of his said 
wife and negroes has for many years imposed upon him an annual 
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tax at once burdensome and hard. The defendant expressly denies 
that he has possession of said alleged contract, and says that he 
was present when a thorough search was made for the same among 
his papers by his counsel who examined every paper he had, and 
was unable to find it. Further answering, the defendant states 
that he is now nearly eighty-four years old, quite infirm both of 
body and mind ; that he is and always has been entirely illiterate, 
kind and confiding in his disposition, and indulgent to those de- 
pending on him ; and he avers that the alleged deed of gift, set 
up by the plaintiff, was a bare fraud upon his rights. For he 
says that the plaintiff and his wife were quite attentive to him 
‘¢ until the year 1835, when, through the intervention of their rela- 
tvies and friends, they procured him to go with one in one direc- 
tion, while they decoyed his wife in another, under color of a visit 
to one of their relatives, Mr. Kinsey, and there persuaded her, 
with promises of secresy, to execute said deed, and let it be wit- 
nessed by a son and another relative of said Kinsey, and registered 
in Buncombe county, at a distance of twenty_miles from this de- 
fendant,’’ who, living as he did retired and in a very obscure sec- 
tion, would never hear of it ; and he avers that they succeeded 
in keeping it a secret from him until after the death of his wife, 
when, to his surprise, he for the first time heard of it ; and then 
he was enabled to account for the discontinuance of the visits and 
attentions of the plaintiff after the year 1835. 

The defendant, under the circumstances, relies also upon his 
adverse possession of said slaves, under color of title acquired by 
his said marriage ; and he further insists, that as no benefit is al- 
leged by the plaintiff to gave been secured to him under the said 
marriage contract at the time of the pretended execution thereof, 
and he not being in contemplation of the parties to be provided 
for, he is a mere volunteer, and therefore should not be heard in 
this Court ; and the defendant prays the benefit thereof as by 
special demurrer to the plaintiffs bill. 

Many depositions were read at the hearing, the substance and 
effect of which will be found in the opinion delivered by the Court. 


J. Baxter and Shipp, for the plaintiff. 
Bynum, J. W. and N. W. Woodfin, for the defendant. 
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Pearson, J. To entitle the plaintiff to the aid of this Court 
in carrying into effect the marriage articles executed by the de- 
fendant and the sister of the plaintiff, it is necessary for him to 
allege and prove that the instrument was executed by the defend- 
ant deliberately and without surprise or imposition. The plain- 
tiff makes the allegation, but it is denied by the defendant, who 
avers that the execution of the instrument was obtained from him 
both by surprise and imposition, for that the subject was never men- 
tioned to him until the parties were on the floor to be married ; 
that he was surprised, confused, and was in the act of going off 
without being married, whereupon, being told by the magistrate 
that the paper would not be valid unless he had it registered, and 
believing he would afterwards have his election either to have it 
registered or not, he leaves it to be inferred that he did sign it, 
and the parties were then married. He kept the paper, and nev- 
er did have it registered. ‘There is a want of fairness about the 
answer, particularly in reference to the fact of making his mark 
to the instrument, which is calculated to prejudice the defendant’s 
case, and can only be accounted for by the fact of his being a 
weak old man, upwards of eighty years of age. 

The plaintiff has failed to prove his allegation. 

There are these circumstances worthy of consideration :—1st. 
Marriage settlements are usually made to provide for the wife and 
to guard against the husband’s going in debt and spending the 
property, and afier the death of the wife to provide for the issue 
of the marriage. Both these inducements were wanting in this 
case, the husband was upwards of sixty, and the wife upwards of 
fifty years of age, so that there was ng probability of issue, and 
the husband was a hard-working steady man, well to-do in the 
_ world. 2nd. The wife owned no property but a negro woman 
and child. She and her children are the subject of this contro- 
versy, consequently the allegation that the husband was willing 
to take this negro girl and raise her and her children for his wife’s 
brothers or sisters ought to be satisfactorily proved, because it 
was unreasonable in the wife to ask it, and a hard bargain on 
him. 3rd. About two years after the marriage, the wife, with- 
out the knowledge of the husband, executed a deed of gift for 
the negroes to the plaintiff, who was her brother; and it was 























AUGUST TERM, 1853. 283 





Rutledge v. Smith and others. 








agreed between them and the witnesses that it should be kept se- 
cret, and it did not come to the knowledge of defendant until af- 
ter her death, a period of some fifteen years. Why this profound 
secrecy if the matter had been fully understood and agreed upon 
before the marriage, and why did not the plaintiff, after he had 
acquired an interest under the marriage agreement, call upon the 
defendant and insist upon having it registered ? 

The only direct evidence in relation to the execution of the 
contract, is that of one Edney, Justice of the Peace, who mar- 
ried the parties ; he gives a very short and unsatisfactory account 
of it-——says he went to Mrs. Stecle’s, where her sister, the intend- 
ed wife of the defendant lived, for the purpose of performing the 
marriage ceremony, and was requested by Mrs. Steele to draw a 
marriage contract, which he did, and the parties executed it. He 
thinks he told the defendant it would not be binding unless it was 
registered. After it was signed the defendant kept the paper. 
This evidence, so far from showing that the contract was entered 
into deliberately , tends to support the averment of the defendant, 
that he was induced to execute it by surprise and imposition. 

There is no direct proof that the subject was ever spoken of 
before the parties met for the purpose of being married. 

The other testimony consists of conversations had with the de- 
fendant many years afterwards, when he was so old and. imbecile 
as scarcely to be able to connect his ideas, and is consequently, 
entitled to no weight. 


Per Curtam. Bill dismissed with costs. 


GILLIAM RUTLEDGE against JOHN SMITH AND OTHERS. 


A court of Equity will correct the mistake by which the word “theirs” is omitted in a 
deed. 

The purchaser from an obligor in a bond to make title, buying with notice of obligee’s 
claim, will be considered a trustee for the latter. 

By Pearson, J. Whether in North Carolina, a purchaser from a trustee with, power 
to sell, must see to the application of the purchase money, Quere ? 


19 
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In 1826, Joseph Beal, Sen., died seised of a tract of land 
containing about two hundred and ten acres, as set out in the 
pleadings, and leaving a will by which he devises the same to his 
wife for life, and after her death, devises to Joseph Beal, Jr., his 
son, one hundred acres of the land, and directs that the rest of 
the land (except one acre for the Meeting House,) should, after 
the death of his wife, be sold, and the proceeds of the sale be 
equally divided among his other children, and he appoints Joseph 
Beal, Jr., his executor. 

In 1831, Joseph Beal, Jr., contracted to sell the land devised 
to him by his father’s will to one Jesse Whitaker, who is made a 
party defendant, and gave bond to make title, and soon after- 
wards removed from this State. 

In 1835, the widow of Joseph Beal, Sen., died, and thereup- 
~ on Whitaker took possession of the land, claiming under the 
bond for title ; and, in 1840, he made a deed of trust to one An- 
derson, by which he conveyed the whole tract of land and cer- 
tain personal property in trust to sell and pay a debt due to one 
Taylor. Anderson sold, and Taylor became the purchaser. 
Taylor died, leaving one Carson his executor, with power to sell 
real estate. 

In 1843, Carson sold all the interest and estate of his testator 
in the tract of land to the plaintiff, who, in 1844, took possession 
of the same, which had, up to that time, been in the possession of 
Whitaker. 

In 1847, Joseph Beal returned to this State, and made sale of 
the tract of land, and it was purchased by Ijames, who afterwards 
sold to the defendant Smith, by whom the defendant was ejected. 

The plaintiff alleges that in 1843 or 1844, Joseph Beal came 
back to this State, and clandestinely, or by collusion with Whita- 
ker, obtained possession of his bond for title, and destroyed it. 
He also alleges that both Ijames and the defendant Smith had 
full notice of his equity ; and that Whitaker not only had an 
equity to the one hundred acres devised to Joseph Beal, but also 
to two undivided shares of the rest of the tract, and that having 
purchased Whitaker’s interest and estate in the whole tract, and 
Whitaker being entitled to one share in right of his wife, and one . 
other share under a deed from one Davis and wife, who isa 
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daughter of Joseph Beal, Sen., he is entitled, besides the one 
hundred acres, to two undivided shares of the rest of the land. 
The plaintiff also alleges that in drawing the deed of trust from 
Whitaker to Anderson, the word ‘ heirs’’ was omitted by a mis- 
take of the draftsman. ‘The prayer is that this mistake be cor- 
rected, and that there be a partition of the land, and an account 
of the profits since the plaintiff was evicted. 

There was judgment pro confesso as to the defendants Whitaker 
and Beal. The other defendant, Smith, admits that Beal exe- 
cuted the title bond to Whitaker, and says he is informed that it 
was used by one of Whitaker’s daughters in making pasteboard 
for a bonnet—not being considered of much value, as Whitaker 
had never paid Beal for the land. And he insists that he isa 
purchaser for valuable consideration, and without any such 
knowledge of the plaintiff’s claim as would affect him in equity. 

The plaintiff replied to the answer, and the parties proceeded 
to take proofs ; after which the cause was set for hearing, and by 
consent of patties, transmitted to the Supreme Court for hearing. 


Mitchell, for the plaintiff. 
Craige, for the defendants. 


Pearson, J. In regard to the question made.on account of 
the omission of the word ‘heirs’’ in the deed of wust, we are 
entirely satisfied from the context, and from the nature and pur- 
poses of the deed, that it was the intention of Whitaker to con- 
vey a fee simple,'and the omission was an oversight. Conse- 
quently, the plaintiff has a plain equity to have the mistake cor- 
rected. 

We are satisfied from the evidence, and Whitaker’s possession 
and the lapse of time, that the purchase money had been paid by 
him to Beal, for the one hundred acres ; and we are also satisfied 
that both Ijames and the defendant, Smith, had notice of the 
plaintiil’s claim. Consequently, the plaintiff has a plain equity 
to consider the defendant Smith as holding the legal title of the 
one hundred acres in trust for him, and is entitled to a decree for 
partition, so as to assign to him the one hundred acres devised to 
Joseph Beal, Jr., which is to be so laid off as not to include the 
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Meeting House ; for the exception in the devise, directing « the 
rest of the land ”’ to be sold, after the death of the wife, shows that 


the Meeting House lot was not included in the one hundred acres. 

In regard to the share of Davis and wife, there is no proof that 
Whitaker ever bought it. In regard to the share of Whitaker’s 
wife, if the deed of trust contained words sufficient to pass it, an 
interesting question might be presented, which is still open in our 
Courts. We have refused to adopt the English doctrines, cy 
pres—equity of the wife to have a settlement—part performance of 
parol contracts as to land—the lien of the vendor against the pur- 
chaser from the vendee for the purchase money. Is the doctrine 
that a purchaser from a trustee, with power to sell, must see to 
the application of the purchase money, to be adopted? or is it to 
be rejected upon the ground, that it stands on the same principle 
as the lien of the vendor for the purchase money? ‘Fis, we say, 
is an open question, and we are not now at liberty to decide it, 
because the deed of trust purports to convey the two hundred acres 
of land, and there are no words sufficient to pass the right of 
Whitaker and wife to a share of the purchase money of the part 
of the land, which the executor is directed to sell. 

There must be a decree, declaring the plaintiff is entitled to 
have the one hundred acres of land devised to Joseph Beal, Jr., 
laid off and conveyed to him by the defendant, Smith—the deed 
to be approved by the Master ; and to an account of the profits 
since the plaintiff was evicted. .And the defendants must pay 


the costs. 


Per Curiam. Decree accordingly. 


THOMAS TODD AND WIFE against WILSON ZACHARY AND OTHERS. 


Some time before 1829, a deed was made conferring a life estate in land upon A. and his 
wife ; and about the same time A. conveyed this land in fee to B.; the wife survived 
A., and died in 1849 :—Held, that the possession of B. did not become adverse to those 
having the remainder after the life estate, until after the death of A.’s wife. 

Where a deed is made to husband and wife, they are seised of the entirety as onc per- 
son, and the survivor will take the whole estate. 
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Cause removed from the Court of Equity for Yadkin county, 
at its Fall Term, 1851. 

In 1823, William Zachary, Sen., executed to his son, William 
Zachary, Jun., a deed in fee simple for a tract of land containing 
four hundred and ninety-two acres. 

In 1828, the said William Zachary, Sen , and Jemima his 
wife, executed to the plaintiff Todd and his wife, who was their 
daughter, a deed in fee simple for three hundred and sixty-seven 
acres of land, (being the above tract of four hundred and ninety- 
two, deducting one hundred and twenty-five acres,) which is the 
land mentioned in the pleadings. Svon after the execution of 
this deed, the plaintiffs moved into the house upon the land 
where William Zachary and his wife were living, and lived in 
the same house with them, and they all carried on the farming 
operations until the death of William Zachary, Sen., in 1849. 

William Zachary, Jun., died in 1827, leaving a widow and ~ 
several children his heirs at law. Afterwards the land was sold 
by a decree of the Court of Equity for partition, under a bill fil- 
ed by the heirs of William Zachary, Jun., and was purchased 
by the defendant, Courts, and one Clingman, under whom the 
defendants, Hauser and Wilson, claim. Afier the death of Je- 
mima Zachary, Hauser and Wilson brought an action of eject- 
ment aginst the plaintiffs, and ejected them. 

The plaintiffs allege that William Zachary, Sen., in 1823, 
when he executed the deed to William Zachary, Jun., was very 
old and infirm, and much addicted to the intemperate use of ar- 
dent spirits, and although capable of making a deed, when not 
subject to any undue influence, was very easily imposed on by 
any one who would furnish him with liquor; and they allege 
that he was procured by his son William to execute the said deed 
by undue influence—that he furnished him with liquor, and in- 
duced him to sign the deed when he was drunk, or so nearly so, 
as to be an easy prey to any one who would take advaniage of 
his condition ; and they aver that the defendants, Courts and 
Clingman, at the time of their purchase of Hauser and Wilson, 
had notice of their claim. The plaintiffs further insist, that their 
long continued possession, for more than twenty years, under 
color of title, has given them a good title. The prayer is, that 
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Hauser and Wilson be declared trustees, and’ for a conveyance 
and an account of the profits since their eviction. 

The defendants deny the allegation that the deed was procured 
from William Zachary, Sen., by undue influence, or while he 
was under the effect of ardent spirits. On the contrary, they aver 
that he was sober, and executed the deed in consideration of mo- 
ney, which William, Jun., had paid for him. By way of infor- 
mation, they aver that William, Jun., executed to William Zach- 
ary and bis wife Jemima, a deed for the land during their life- 
time ; and they produce the deed—which was registered in 1829. 
They aver that under this deed the widow Jemima held posses- 
sion of the whole of the land until her death in 1849, and the 
plaintiffs merely lived with her ; and they aver that by force of 
this deed, the widow of William, Jun., was deprived of her dow- 
er. In further information, they aver that the plaintiff, Todd, 
accepted a deed from William, Sen., and Willian, Jun., for one 
hundred and twenty-ftve acres, the part of the four hundred and 
ninety-two acres not included in the deed under which the plain- 
tiffs set up claim ; which deed was executed in 1825, and regis- 
tered in 1828—under which the plaintiff, Todd, had the benefit 
of the one hundred and twenty-five acres; and they do not ad- 
mit notice of the plaintiffs’ claim at the time of their purchase. 

The plaintiffs replied to the answer, and, at the hearing, much 
testimony was read, the force and effect of which will be seen in 
the opinion delivered by this Court. 


Mitchell, for the plaintiffs. 
Boyden, for the. defendants. 


Pearson, J. In regard to the last point, supposing the plain- 
tiffs at liberty to rely in this Court upon the ground that they had 
acquired a good title by adverse possession and color, it could not 
avail them, because the possessidn is satisfactorily accounted for, 
by the fact that Jemima Zachary, under the deed of William 
Zachary, Jun., was entitled to a life estate in the whole tract ; for 
after the death of her husband, she took the whole by survivor- 
ship—such being the legal effect of a deed to husband and wife, 
who are seised of the entirety as one person. Of course then, 
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those claiming under William, Jun., had no right to the possession 
until after her death. 

In regard to the first and main point, the plaintiffs have failed 
to prove their allegation ; and the weight of evidence is on the 
side of the defendants. 

The bill is dismissed, but we cannot give costs, as the plaintiffs 
sue in forma pauperis. 


Per Curiam, Bill dismissed. 


MOTTS against CALDWELL. 


A Court of Equity will not compel one who has contracted to purchase, to take a doubtful 
title: Therefore, where the plaintiff claimed as a child, under the following clause— 
‘It is also my will and desire, that if any of my children shall die without leaving 
any children or descendants at the time of their death, or without leaving such born 
after their death, then it is my will that such property as is hereby given to such child 
or children be sold by my executors, and equally divided between all my children :””— 
Held, That, as he had only a determinable fee, he could not enforce a specific per- 
formance. 


Tis cause was set for hearing upon the bill and answer, and 
removed from the Court of Equity for Lincoln, at its Spring 
Term, 1852. The pleadings and exhibits are stated in the opin- 
ion delivered by this Court.* 


Guion, for the plaintiff. 
Lander, for the defendant. 


Pearson, J. In January, 1850, the parties entered into a 
contract, by which the plaintiff agreed to sell to the defendant a 
tract of land, for which the defendant was to give $4,000., secur- 
ed by notes to be executed on the Ist day of September following, 
at which time the plaintiff was to execute a good and sufficient 
deed in fee simple. By the same contract, the plaintiff agreed 





* This opinion was delivered at August Term, 1852; but from some accident, was not 
reported. The case of Myers v. Craige, referred to in the opinion, was decided at last 
December Term, page 169 of the Law number.—Rerorter. 
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to sell to the defendant two negroes, for which the defendant was 
to make payment in cash, on the said Ist day of September, 
when the plaintiff was to deliver them and execute title. The 
bill is for a specific performance. The defendant admits the con- 
tract, but avers that some three months after he had entered into 
it, he was informed that the plaintiff did not have a good title 
either to the land or negroes, and upon this ground refuses to per- 
form the contract. The plaintiff is unmarried and about twenty- 
five years of age. 

The only question is, whether the plaintiff has a good title? 
and this depends upon the construction of the will of his father, 
John M. Motts. By it the land, negroes and money are given to 
each of his seven children. The land and the two negroes in 
controversy, are given to the plaintiff. The will contains this 
clause: ‘‘ 9th. It is also my will and desire, that if any of my 
children shall die without leaving any children or descendants at 
the time of their death, or without having such born after their 
death, then it is my will that such property as is hereby given to 
such child or children, be sold by my executors and equally di- 
vided between all of my children.”’ 

It is very clear that the words “ born after their death,’’ were 
inserted to provide for the case of one or more of the children of 
the testator dying without a child living, but leaving a wife enci- 
ente ; and the manifest meaning of this clause is, to limit over to 
the surviving children, all the property given to one who dies 
without leaving issue living at his death, or having issue born 
within a few months after his death. 

In regard to such limitations over, the rule is, that they must 
be so made as to take effect (if they take effect at all) within a 
life or lives in being, and twenty-one years, and a few months for 
gestation. In the case under consideration, the limitation over, 
if it takes effect at all, must take effect within a life in being, viz., 
that of some one of the testator’s children, and a few months for 
gestation : so the limitation is not too remote, and the plaintiff 
takes a fee determinable upon his death without having issue liv- 
ing at his death, or issue born within a few months thereafter. 
Consequently, he cannot pass a good and absolute estate, in fee 
simple. 
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This is a case of a fee limited upon a fee by way of executory 
devise. It is settled that the taker of the first fee cannot defeat 
the second fee by a common recovery or a fine, and it may well 
be said to be doubtful whether he can bar the second fee by bar- 
gain and sale with warranty, which in the event of his dying 
without having issue at his death, will fall on the persons entitled 
to the second fee: for in Spruill v. Leary, at the last December 
Term, 12 Ire., this Court was divided upon the question, and in 
Myers vy. Craig, at the last June Term, the same question, after 
arguinent, was held under an advisari. 

A Court of Equity never compels a purchaser who has bar- 
gained for a good title to accept a doubtful one, and depend on 
covenants and warranties for its support. The plaintiff has not 
attempted or offered to perfect his title, by proving releases from 
his brothers and sisters, to whom the second fee is limited over. 


Per Curiam. Bill dismissed, with costs. 


JOSEPH M. GRAHAM AND OTHERS against JOHN D. GRAHAM’S EX’R. 


Where a testator bequeathed to each of several of his children, certain amounts of iron, 
iron castings and other personal chattels, and then added a clause directing all his 
‘* personal property not given away in this will specifically, shall be sold and the mo- 
ney equally divided” among his five daughters and a son, to make them equal with 
the other children :—It was he‘d, that the latter clause did not contain a general residu- 
ary legacy but aspecific one, the effect of which was to make the bequests of the iron, 
iron castings and other personal chattels, general in the nature of specific instead of 
general simply ; and upon a deficiency of those articles on hand at the death of the 
testator, the legacies of them must abate among themselves pro rata, with a right to 
be paid out of the general assets of the estate, if any, but not out of the proceeds of the 
property left to be sold and divided among the five daughters and son. 

If a testator direct, that out of a certain property given to one of his daughters, she shall 
deduct what she may have received in moncy more than his other daughters, and it 
appear that they have received unequal sums, she shall deduct only what she may 
have received more than the daughter who received the next largest sum. 

Money legacief are general, and, in case of a deficiency of assets, must abate pro rata 
among themselves and with the residue of the legacies general in the nature of specific, 
which have not been paid in full out of the specific fund. 

If at the death of the testator, one of his daughters be at school, the contract for her 
schooling is a debt to be paid out of the general assets of the estate; but when the 
con'ract terminates, the expenses of her education must be paid out of her share of the 


property. 
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Tuts was a bill filed by the legatees in the will of John D. 
(iraham, deceased, against the execulor, for a settlement of the 
estate and payment of the legacies respectively. The will was as 
follows :— 


Calling to mind the uncertainty of life and the certainty of 
death, 1, John D. Graham, of Lincoln county, North Carolina, 
do make, ordain and publish this, as my last will and testament. 

[ request my just debts to be all paid. 

I give and devise to my beloved wife Jane, all my home or 
Little lands, on the Catawba river, during her natural life ; but 
when my youngest son, Robert Clay, comes to be 21 years old, 
then he is to have one-half of said Little lands until his mother’s 
death, when he is to have the whole of said Little lands or home 
place. Also all the household and kitchen furniture, crop, pro- 
visions, stock, tools and vehicles, which may be on my home 
place at my death, I give and bequeath to my wife Jane, ex- 
cept 3 horses worth not less than $75 each, and 6 cows and 
calves, to be given to my three youngest daughters. The above 
vift is made more ample, because I expect and intend my 
younger children all to live at the home place with my wife. 

I give and bequeath to my wife Jane, the following negroes :— 
Ebb, Haley and her children, Sue and her children, Tal, Dover 
and Arthur. 

I give to my son Robert Clay, the following negroes :—Sarah, 
wife of old Isaac, Moses, Albert, Vice, Lott, Ephraim, Monroe, 
George, Gill and Sanco. 

I give and bequeath to my daughter Mary Ann, one negro girl 
named Mary, in addition to the negroes heretofore given. I also 
give her $,000 Ibs. of Iron, and the same quantity of castings. 

I have already, by deeds and bills of sale, given my son Charles 
his full share of my real estate, negroes and other property at the 
forge. 

I give and bequeath tv my son Joseph, one-half of all my Fur- 
nace land, including one-half of my share in the ore bank and 
limestone quarry, near King’s mountain, also one-half of all the 
patterns, flasks, tools and stock of cattle, hogs at the Furnace, 
his saddle-horse, and one wagon and team, and the half of all 
the household furniture and bedding that I left at the Furnace. 
I have given Joseph his full share of negroes, and made him a 
deed of gift to them. 

I give and bequeath to my son James Franklin, the other half 
of all my lands at and around the Furnace, including one-half of 
my share in the ore bank and limestone quarry, also one-half of 
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all the patterns, flasks, tools and stock of hogs and cattle at the 
Furnace, one good saddle-horse, one wagon and team, the half 
of all the household furniture and bedding that I left at the Fur- 
nace. I give and bequeath to my son James Franklin, the follow- 
ing negroes :—Isaac the potter, and Pat his wife, Harry , Charity, 
Milus, Milly, and old Isaac, I give him Julius and two hundred 
dollars beside to place him equal in division with those that have 
expended more money pry at school. 

{ give and bequeath to my son Henry, my half of the Cancel- 
ler mill lands, and sixteen hundred dollars in money. I give 
him two horses, worth one hundred dollars each, and one good 
saddle and bridle. I also give him twenty-eight hundred and fif- 
ty dollars worth of negroes, the value of which to be ascertained 
by reference to my family book. 

I give to my son Alfred A. Hamilton, my Cathy plantation, 
with all the crop, provisions, stock of all ‘kinds, and every thing 
that may be on that place at my death. I also give him $2,850 
worth of negroes, the value to be ascertained by reference to my 
family book. 

I have given wy daughter Malvina, her full share of negroes, 
and she has a deed of gift forthem. I give now to Malvina, three 
thousand dollars worth of iron and castings at 4 cts. each and 
half of each, deducting what she has already received. 

I give and bequeath to my daughter Martha, $2,850 worth 
of negroes, the value to be ascertained by reference to my family 
book. I also give her $3,000 worth of iron and castings, at 
4 cents each and one-half of each, deducting out what money 
she has received more than the rest of my daughters. 

I give and bequeath to my daughter Eliza P., $2,850 worth 
of negroes, the value to be ascertained by reference to my family 
book. I give her one bridle and saddle, $3,000 worth of iron 
and castings at 4 cents each and one half of each. 

I give and bequeath the same amount and kinds of property to 
my daughter Julia, that I have just given to Eliza. 

I will and direct that my Iredell plantation, on the Catawba 
river, near 1,000 acres, be sold, and the money equally divided 
among all my children by my first wife, who owned about 800 
acres of said lands. 

I keep a family book, in which I set down and charge each of 
my children with what I give them ; now ifany one of them receive 
any portion of the above legacies between the date of this will 
and my death, that is to be deducted out of their share. 

I will and direct that all my personal property not named and 
given away in this will specifically shall be sold, and the money 
equally divided among my five daughters and my son Henry, to 
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make them equal with my other children, who have received 
somewhat more in land, 

In the event of the death of my son Clay before he is twenty- 
one years old, or in case he dies without lawful children, then my 
wife is to hold, use and enjoy, the advantages of all the lands and 
slaves willed to Clay during her life, and after death, then my 
home place and all the slaves given to Clay are to be sold, and 
the money equally divided among all my children. 

In witness whereof I have, this 1Uih day of September, 1845, 
set my hand and affixed my seal. 

Signed JNO. D. GRAHAM, [Seat.] 


In the presence of us, 


James GranamM 
Stoney X. Jounston, > Signed. 
James F. Jounston, 


Copici, TO THE ABOVE WILL. 

January Ist, 1846. I, John D. Graham, upon further consid- 
erations of the above will and testament, annex the following 
codicil, (viz :)—As I have received eight negroes from the estate 
of my first wife, Elizabeth Graham, namely, Adam, Horace, 
Jacob, Eve, Lithe, and 3 small children, of said woman, and 
may, on further investigation of said estate receive others, all of 
which negroes I devise equally among my first wife’s children, 
provided however, that I intend that these negroes shall, in the 
first place, or before division, indemnify my estate against a suit 
now pending in Lincoln Superior Court, the suit of Falls vs. the 
Sheriff for negroes I have already had, sold and divided in the 
above will amongst my children. I also hereby constitute and 
appoint my son, Charles C. Graham, and Williaum Johnston, At- 
torney, my lawful Executors, and hereby revoke all other Wills 
by me preceding this; in witness whereof I have hereunto set 
my hand and affixed my seal. 

Signed JNO. D. GRAHAM, [Seat.] 
In presence of us. 
Stoney X. Jounsron, Q 


James F. Jounsron, § Signed. 


The defendant filed his answer, in which he set out an account, 
and expressed his readiness to come to a settlement, but stated 
that certain difficulties in the construction of the will had arisen, 
upon which he prayed the instruction of the Court. These diffi- 
culties are thus set forth in the answer:— 
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First. The iron and castingson hand are quite inadequate to meet 
the several legacies; and some of the complainants contend that they 
should abate partially, and others, that this defendant, out of the 
residue should purchase other iron and castings to supply the de- 
ficiency. The complainant Mrs. Orr contends, that she is entitled 
to have delivered to her S000 lbs of iron, and the same quantity 
of castings, without any deduction of the amount paid her by tes- 
tator, as appears by his family book ; and further that she is enti- 
tled to priority of payment over the other iron legacies.”’ 

<¢ Secondly. That out of the iron and castings bequeathed to Mar- 
tha, ‘the testator directs there shall be deducted what money she has 
received more than the rest of my daughters’. ‘The other daugh- 
ters, as appears by the family book, have received different sums, 
to wit: Mrs. Orr, $816 ; Mrs. Young, about $746 ; Mrs. Rounce- 
ville about $890 ; Eliza, abovit $330 ; and Julia, nothing. This 
defendant is unable to decide how much should be deducted in 
this case, as the other daughters have been unequally advanced 
by the testator.”’ 

“ Thirdly. Another matter that has been the subject of differ- 
ence is ;—Do the legacies of money, horses, saddles &c. take any 
precedence or not over the legacies of iron and castings? 

“¢ Fourthly. Complainant, Eliza, was placed at Greensboro’ 
No. Ca. at School, by testator. Since his death, this defendant 
has paid #er expenses, part incurred before and part since his 
death, amounting to $216.13 ; and the parties have differed, as 
to whether this expense should be borne by the estate, or by com- 
plainant Eliza.”’ 

“< Fifthly. The suits referred to in the codicil of said last will 
and testament, have been determined, and both favourably tocom- 
plainants. Notwithstanding, the expenses thereof have been hea- 
vy—pay for records &c. and the several counsels. ‘The difficulty 
is, whether by said codicil, these expenses should be borne by 
the general residue fund, or by the negroes mentioned in said 
codicil. 

At the Fall Term 1851, of the Court of Equity for Lincoln 
County, the cause was by consent set for hearing and the follow- 
ing opinion declared by his Honor Judge Manly, directing a de- 
cree to be drawn in conformity thereto : 
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‘*¢ The case being heard upon the bill, answer and exhibits, the 
Court is of opinion, that the iron and castings on hand at the tes- 
tator’s death, should be divided among the legatees of that species 
of property, in pruportion to their respective legacies. In making 
this division, such of the legatees as were advanced by the testa- 
tor after the date of his will, and charged therewith in his family 
book, should account for the same. If fully advanced, nothing 
will be due them, if partly, the residue will be the legacy to be paid. 
If the executor has alloted more to any one of the legatees, than 
would fall to her share under the division herein described, she 
should account for it at a just valuation, out of her share of the resi- — 
due of the other personalty. 2. No deduction should be made 
from Martha’s share of the iron and castings, on account of ad- 
vancements made to her of money. 3. The legacies of money, 
horses, saddles &c. being on hand at the testator’s death, should be 
paid. 4..The contract of the testator for the education of his 
daughter Eliza, should be discharged out of the estate. If she has 
been kept at school beyond the period contracted for by her fath- 
er, it must be paid out of her share of the property. 5. In dis- 
tributing the slaves mentioned in the codicil, the executor should 
charge the sums with the expenses of the suits therein mentioned, 
and sell if necessary, to extinguish said charge. The costs must 
be paid out of the estate.”’ 

At Spring Term 1853, the following order was madee ‘‘ Upon 
the opening of this cause, it doth appear to the Court, that the 
rights of the parties hath heretofore been declared and the matter 
of costs left undecided. It is therefore ordered and decreed by 
the Court, that the cost in this case incurred, be taxed by the Mas- 
ter and paid by defendant out of the estate of his testator ; and in 
default of payment on or before the first day of September next, 
the clerk issue execution therefor.” 

From this order the plaintiffs appealed to the Supreme Court. 


Johnston, for the plaintiffs. 
Boyden and Guion, for the defendant. 


Barrie, J. The appeal from the order or decree made in this 
cause in the Court below was intended as we are informed by the 
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counsel, to obtain the opinion of this Court upon the construction 
of certain clauses in the will of the late Jno. D. Graham. 

The record, as it now stands does not require us to declare any 
opinion upon the questions raised by the pleadings, for it is sim- 
ply an appeal from an order made relative to the cost, of the suit. 
But presuming that the counsel will by consent amend the re- 
cords, both of the Court below and this Court so that the cause 
may appear to have been properly before us, we will proceed 
to give our opinion upon the disputed questions upon which the 
parties have called for it. 

The main difficulty in the construction of the will seems to have 
arisen from the legacies of the iron and castings. The will ap- 
pears from its date to have been made and published on the 10:h 
day of September 1845, and the testator died on the 7th day of 
January 1847.—Whether at the time when he made his will the 

‘testator had on hand the amount of iron and castings therein be- 
queathed, does not appear, but when the executor came to settle 
the estate he ascertained that there was not enough of those arti- 
cles to satisfy the several legacies of them. In this condition of 
the estate some of the legatees contended that the legacies abate 
prorata while others iusist that the executor should, out of the 
residue of the proceeds of the estate, purchase other iron and cast- 
ings to make up the deficiency.—T his is the first difficulty present- 
ed to us and its solution depends upon the question whether these 
legacies are general, specific or general in the nature of specific. 
A legacy is said to be general when it is so given as not to amount 
to a bequest of a specific part of a testator’s personal estate ; as a 
sum of money generally or out of the testator’s personal estate and 
the like.’ 1 Roper on Leg. 256.—A specific legacy is defined to 
be, ‘¢ the bequest of a particular thing or money specified and dis- 
tinquished from all other of the same kind as of a horse, a piece of 
plate, money ina purse, stock in the public funds, a security for 
money, Which would immediately vest with the assent of the execu- 
tor.”? 1 Roper on Leg. 149. There is also a legacy of quantity in 
the nature of a specific legacy, as of so much money with reference 
to a particular fund for its payment. This kind of legacy is so 
far general and differs so much in effect from a specific one, that 
if the fund be called in or fail, the legatee will not be deprived of 
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his legacy, but be permitted to receive it out of the general assets : 
et it is so far speeific, that it will not be liable to abate with the 
general legacies in case of a deficiency of assets. bid 150. 
From these definitions of legacies, general specific and in the na- 
ture of specific, which are well established, it is clear that the se- 
veral legacies of iron and castings and particularly those of so 
many dollars worth of iron and castings are not specific or gene- 
ral in the nature of specific unless they are made so by the next 
to the last clause in the will. No particular iron and castings are 
mentioned and no particular fund or parcel of iron and castings is 
specified out of which they are to be paid. The testator does not 
say my iron and castings, or the iron and castings which I may 
have on hand at the time of my death. They are like legacies 
of so many shares of bank stock which are general legacies, even 
though the testator owns the number of shares named, if he do 
not call them ey shares of bank stock. Davis v. Cain 1 Ire. Eq. 
Rep. 304. But we are of opinion that these legacies though they 
would be otherwise general are made general in the nature of spe- 
cific legacies by the clause of the will above referred to. That 
clause is in these words ‘I will and direct that all my personal 
property not named and given away in this will specifically shall 
be sold and the money equally divided among my five daughters 
and my son Henry to make them equal with my other children 
who have received somewhat more in land,’’ now under this clause 
all the iron and castings which the testator owned at the time of 
his death would have had to be sold, if the legacies of them were 
not in some sense specific. No person can believe that such was 
the testator’s intention. Such a construction would involve the 
absurdity of supposing that the testator, who appears to have been 
a large manufacturer of such articles, wished his iron and castings 
sold ut auction by his executor for whatever they might bring and 
then repurchased by him at a certain price for the legatees. The 
legacies of horses, bridles and saddles would most of them have 
been also general but for this clause, and the executor would not 
have been otherwise authorized to pay them out of such articles 
as were on hand at the death of the testator. 
All the legacies of iron and castings, including that to Mrs. 
Orr, being thus general in the nature of specific, must be paid out 
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of such of those articles as the testator owned at the time of his 
death, making no deduction therefrom on account of what the 
executor calls contracts, due bills, payable in iron and castings, 
for, as between the legatees, those are debts payable out of the 
general assets. If there were not enough of those articles to sat- 
isfy all the legatees, they must be divided among them in propor- 
tion to their respective legacies. The deficiency in these legacies 
may be made up out of the general assets of the estate, if there 
be any, (1 Rop. on Leg., 150,) but they cannot be paid out of 
the proceeds of the personal property directed to be sold and di- 
vided between the testator’s five daughters and his son Henry, be- 
cause that bequest is specific, and not a general residuary legacy. 
Such was his Honor’s opinion in the Court below, and we concur 
with him. We concur with him further, that in making the di- 
vision, such of the Jegatees as were advanced by their father after 
the date of his will, and charged therewith in his family book, 
should account. If fully advanced, nothing more will be due 
them from that fund : if partially, the residue will be the amount 
to be paid. If the executor has allotted more to any one of the 
legatees than would fall to her share under the division above 
specified, she should account for it at a fair valuation out of her 
share of the proceeds of the other personalty. 

2. The second difficulty arises from that clause of the testator’s 
will, where he directs that out of the iron and castings bequeathed 
to his daughter Martha, shall be deducted what money she has 
received more than the rest of his daughters, the rest of the 
daughters having received unequal sums. Some effect must be 
given to the clause, but in the absence of any other standard af- 
forded by the testator himself, we think the only deduction to be 
made is, what she received more than the highest sum given to 
either of the other daughters. If more than this were deducted, 
then Martha would receive less than one or more of her sisters, 
which is not sufficiently expressed, to be declared to have been the 
wish of the testator. 

3. It has already been intimated that our opinion is that some 
of the legacies of horses, saddles, &c., are general in the nature 
of specific, and it follows that they must be paid out of articles of 


the kind on hand at the death of the testator. The money lega- 
20 
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cies are general, and if there be a deficiency of assets to pay all 
the general legacies, and the residue of the legacies general in the 
nature of specific, not paid out of the specific fund, they must 
abate among themselves pro rata. 1 Roper on Leg., 284. 

4. His Honor was right in holding that the contract made by 
the testator for the education of his daughter Eliza, being one of 
his debts, ought to be discharged out of the general assets of the 
estate. But if she has heen kept at school since the termination 
of her father’s contract, the expenses are a charge upon her share 
of the property. 

5. We are clearly of opinion that the expenses of the lawsuits 
mentioned in the codicil, are made a charge upon the slaves there- 
in directed to be divided among certain of his children. 

The decree below will therefore be affirmed, except in relation 
to the amount to be deducted out of Martha’s share of iron and 
castings, and the abatements of the legacies as between the gen- 
eral legacies and the residue of the legacies general in the nature 


of specific, in which particulars it must be reformed. ‘The costs 
of the cause, both in the Court below and this Court, must be 
paid by the executor out of the general assets of the estate. 


Per Curio. Decreed accordingly. 





MEMORANDUM. 


At the meeting of the Supreme Court at its December Term, 
1853, the Judges advised, that the Equity decisions of the June 
and August ‘Term previous, should be prepared and published 
under the superintendence of the undersigned—the Reporter 
having died before any of them were put to press. 

To those of his professional friends who assisted him in this 


work, he takes this occasion to return his sincere thanks. Nearly 
all the cases contained in these two numbers, have been pre- 
pared for the press since the meeting of the Court in December, 
which will, it is hoped, sufficiently account for the delay in their 
appearance. 


QUENTIN BUSBEE. 
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ADEMPTION. 
See Lecacy, 1, 9. 


ADMINISTRATOR. , 
See Execurors AND ADMINISTRATORS, 


ADVANCEMENT. 
‘See Leaacy, 3. 


AMENDMENT. 

1. Where a bill is defective in substance, amendments will not be allow- 
ed on the hearing in this Court, except by consent of parties ; nor 
will the Court, in such case, except under peculiar circumstances, 
remand the cause for the purpose of amendment in the Court below. 
Williame v Chambers, 75. 

2. In equity, as at law, the proofs must correspond with the allegations 
of the bill; and the Court will neither allow substantial amendments 
of the bill to be made on the hearing, in order to meet objections on 
account of variance, nor, except under peculiar circumstances, will 
it remand the cause, with a view to having such amendments made 
in the Court below. Mallory v. Mallory, 80. 


ASSIGNMENT. 

1. The assignee of one against whose marital rights a fraud has been 
committed, has a right to the protection of a Court of Equity, when 
the assignment was made for value. Joyner v Denny, 176. 

2. Where a bill was filed against a husband, the administrator of his 
deceased wife, and the donee of the wife by an ante-nyptial gift, al- 
leging that the gift was a fraud upon the marital rights of the hus- 
band, and therefore a fraud upon his assignee for value :—Held, 
That the husband could not be said to be primarily liable to the as- 
signee, and consequently that the reading of his deposition by the 
complainant was no release of the other parties. Ibid. 

3. In passing upon the question, @hether an assignment by a party is a 
bar to his claims, a Court of Equity will look to the adequacy of the 
consideration, and the other circumstances of the alleged sale. John- 
son v. Chapman, 213. 

4, Where one, by way of transferring his title to a tract of land, assigned 
the deed under which he claimed to the purchaser :— Held, That the 
contract was within the exception of the Stat. of 1819, and therefore 
could not be rescinded by parol. Maxwell v. Wallace, 251. 
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BEQUEST. 


9. 


Where a testator by his will bequeathed certain slaves to his infant 
grandchild, and if she die before arrival at twenty-one years of age, 
then over :—WHeld, that such particular tenant, by ber guardian, resi- 
ding in another State, has no right to remove the property beyond the 
limits of this State, against the wishes of the remaindermen. Bras- 
well y. Morehead, 26. 


. Owners of executory bequests and other contingent interests, stand in 


a position, in this respect, similar to vested remaindermen, and have 
a similar right to the protective power of the Court. J did. 


. The particular tenant, in such case, is entitled to the hires and profits 


of the property bequeathed to her, until the event shall happen on 
which they are limited over. bid. 


. Where the testator bequeathed the residue of his estate to be divided 


between a son and two daughters, the son to have Aalf a part, and 
the daughters the remainder :—J/e/d, that the word “ part” means 
share, and the son therefore takes one-sixth. Fulford v. Hancock, 
55. 


. In a case of latent ambiguity, evidence dehors the will, or other instru- 


ment must be resorted to, to remove the doubt—the question being 
one of identity, or of fitting the description to the person or thing 
intended. Deaf and Dumb Inst. y. Norwood, 65. 


. Ina case of patent ambiguity, the question being one of construction, 


the instrument must speak for itself. did. 


. Where testator bequeathed $6,000 to the “Deaf and Dumb Institu- 


tion,” and no persons of that corporate name could be found, but 
persons were found, by the corporate ndme of “ President and Di- 
rectors of the North Carolina Institute for the education of the Deaf 
& Dumb,” who are popularly known by the former name :—ZHeld to 
be a case of latent ambiguity; and the latter being identified, by 
extrinsic evidence, as the legatee intended, are entitled to the bequest. 
Nasu, ©. J., dissentiente. Ibid. 

Where a testator, by one clause of his will, directed that on the mar- 
riage of his widow, she should have a child’s part of his personal 
property, and by another clause, directed that on her marriage or 
death, all the property he had given to her, with all his slaves, should 
be divided between his children:—Held that the latter clause did 
not defeat the clear and exp provision made in the former, but 
referred to a division on her th, and the former to a division on 
her marriage ; and that notwithstanding the verbal repugnancy, she 
was entitled, on her marriage, to a child’s part. Owen v. Owen, 121. 

Where the bequest was to nine children, with a proviso that if any of 
them should die without lawful issue of their body them surviving, 
their part should be equally divided between the other children, and 
several of them died without issue :—Held, that only the original 
shares passed by the will to the survivors, and that the portions ac- 
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cruing to them by the death of their brothers and sisters, became 

their absolute property, distributable on their death, among their 

next of kin. Jbid. 

10. Where a tesfator, in providing for his children, gave to one of his 

daughters enough of his estate to make her share equal to those of 

his other children, counting as a part of her share, what she might 
get from a grandfsather, and the grandfather was living at the time 
fixed for distribution, and had given nothing to the daughter :— Held, 
that she was entitled to a full share of the father’s estate, without 
regard fo what she might thereafter reccive from the grandfather ; 
and that the Court will not posipone the time for distribution, in or- 

der to'ascertain what might be given by the grandfather. did. 

11. A testator, leaving a wife and six children, made the following pro- 

visions for them by will:—“I give and bequeath to my loving wife. 

as long as she is single after my death, all my property, real, per- 
sonal and mixed. I wish the negroes kept on the plantation if man- 
ageable; if not, I wish my executors to hire them out privately to 
honest, humane men, My children I wish educated from the pro- 
ceeds of the plantation and funds in hand. When my eldest son 
arrives at legal age, I wish him to have a distributive share of the 
estate, and my other children, when they shall have arrived at the 
same age, I wish them to have a like share with their eldest brother, 
provided the estate has retained or accumulated property in the 
mean while. Should my wife marry again, 1 wish her to have what 
the laws of her country will allow her, viz.: one-third of the estate. 

If she remains single till her death, I wish my children to be made 

equal in their several lots of my estate; and if she marries and de- 

ducting her portion, then a like share of the residue :”— 

Held, 1. That the children are all entitled to be maintained and educa- 
ted out of the profits of the estate, free of charge, and when they 
respectively arrive at the age of twenty-one years, they will be en- 
titled to their respective shares, without being required to account 
for the expenses of their maintenance and education. Marrow v. 
Marrow, 148. 

2. That the expenses of the maintenance and education of the chil- 
dren are to be paid out of the profits of the plantation, and the in- 
terest of the funds on hand. 

3. That the term “funds on h means cash on hand, and money 
due the estate by bond, note or other security; and that the chil- 
dren are respectively to receive such an education as is suitable to 
their estate and condition in life. 

4. That the widow is entitled, while she remains single, to all the is- 
sues, rents, profits and interest of the estate, so far as the same may 
be necessary in the first place, for her decent support, and then she 
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BEQUEST ( Continued.) ° 
is entitled to all that remains after the proper maintenance and edu- 
cation of the children. 

5. That the children, until they shall respectively come of age, are en- 
titled to nothing out of the estate but what is necessary for their 
maintenance and education. 

6. Each child on coming of age will be entitled to one-sixth part of the 
capital of the w! 2 estate, after deducting the widow’s dower in the 
land, and a child’s part of the personal property, to wit, one-seventh. 

7. The share now due to the child who has come of age, is to be allot- 
ted to him absolutely, and he cannot hereafter be called upon to re- 
fund any part thereof, 

8. The executor must permit the widow to retain possession of all the 
estate, except such part as may from time to time be allotted to the 
children, as they respectively come of age. 

12. Held, also, That the testator intended that his widow, in case she 
married again, should have dower in his lands, and a child’s part of 
all the personal estate absolutely, bid. 

18. A testator by the first item of his will, made in August, 1847, gave to 

7 his wife “all my real estate, consisting of several town lots in Shel- 
by, viz., A., &e.;” by the second he gave her “all my personal es- 
tate of whatever nature,” and “my interest in a tract ef land lying, 
&c,, whereon John McGuinnis now lives ;” he then adds, “TI do give 
all the aforesaid bequests to my wife, her heirs and assigns forever,” 
and afterwards appointed her executrix. In February, 1848, he ad- 
ded a codicil giving a negro woman with her child, lately purchased, 
to his wife. In 1851, he contracted to purchase land of the Clerk 
and Master for $1,875, but died before paying the money, and be- 
fore he had taken a title :— 

Held, That under the Act of 1844, ch. 83, the wife was entitled to the 
testator’s right in this land. Jn re Champion, et al., 246. 

14, Where there is an ennumeration with reference to classes, an unenu- 
merated class will not be included in general words preceding the 
enumeration ; otherwise of an unenumerated particular, in an attempt 
enumeration of the particulars ofa class. Jbid, 





BIDDINGS. 
See Sate or Lanp, 1. 


CODICIL. - 


See Wit, 2. 


COMMISSIONER OF AFFIDAVITS. 

1. The authority of commissioners appointed in other of the United 
States, to take the acknowledgements of makers of deeds, is confined 
to such deeds as are made by non-residents of this State. DeCour- 
ey v. Barr, 181. 
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COMMISSIONER OF AFFIDAVITS (Continued.) 

2. By Pearson, J. If a mortgage is given to secure a debt due by a 
note, ‘“‘as by reference to said note will appear,” the amount not be- 
ing set out; or if it secures a specified debt, “and other large 
sums:” Quere, Whether under the registration laws of North-Caro- 
lina it would be valid? Jdid. 

3. The various provisions of the Rev. Stat., ch. 37, with regard to au- 
thority of commissioners in the other States, and in foreign countries, 
distinguished and explained. Jdid. 


CONSIDERATION. 
See Huspanp anp Wire, 1. . 


CONTRACT. 
See Eguiry, 1, 2, 3. 


CO-PARTNERS. : 

A bond made to a partnership, upon the death of one partner, survives 
to his co-partner; therefore, any payments thereon made by the ob- 
ligor to the representative of the Ceceased partner, are made in his 
own wrong. ice v. Richards, 277. 

CREDITOR. 
See Executors anp ApministraTors, 2, 3, 4. 


DEED. 

1, A. by deed bargained and sold to B. “all of my legacy now due and 
coming to me from my father, J. C.’s, estate, viz., one-fifth part of 
all the negroes, viz.: Sam, Bob, Edy and Ellick, and all the increase 
if there should be any, and all personal estate that is now due, owing 
or coming to me from said estate, or in anywise appertaining there- 
unto, or as the case may be, of the legacy that may fall to me.” J. 
C. by his will had left Edy to E. C., and at the time the above deed was 
made, A. was entitled to a distributive share of Edy and her child, 
Ellick, as being part of the estate of E. C.:—Held, That the words 
of the deed were broad enough to transfer the title of A. to Edy and 
her child, Ellick, no matter how the title was derived. Aendall v. 
Stoker, 207. 

2. In order to correct a deed which is absolute onf its face, and to con- 
vert it into a security for a debt, it must be alleged and proved that 
the clause of redemption was omitted by reason of ignorance, mis- 
take, fraud or undue advantage and the intention must be estab- 
lished, by proof not merely of declarations, but of facts, dehors the 
deed, inconsistent with the idea of an absolute purchase. Brown v. 
Curson, 272. P 

8. A Court of Equity will correct the mistake by which the word “ heirs” 
is omitted ina deed. Rutledge v. Smith, 283. 

See Mortreace, 1; Gurr; Inrant; Assignment, 4; Huspanp axp 
Wire, 8, 9. 





308 INDEX. . 


DEMURRER. 
See Paactice anp PiEaprxe, 9. 


DEVISE. 

1, Asa general rule, the growing crop goes to the devisee; yet where 
there is an express or implied disposition of it otherwise, it goes to 
the executors. TJayloe v. Bond, 5. 

2. In a devise to A. for life, and at her death to go to such child or chil- 
dren as she has had byme, who may then be living :—Held, That 
the words “has had by me” refer to the time of her death, and that 
a child born after the writing of the will is provided for, and docs 
not come withia the meaning of the Act of Assembly. Jbdid. 


EMANCIPATION. 
See Wut, 3. 


ENDORSEE. 
See Execvrors anp Apxristrators, 1, 


ENTRY. 

An entry in these words—“ No. 535, H. F. enters 100 acres of land on 
the waters of Uharee adjoining the lands of his own, and runs for 
complement January 2d, 1847,” is so vague, that until actually sur- 
veyed and located, it can give no such notice as will affect any other 
person who makes an entry, has it surveyed, and takes out a grant. 
Fuller vy. Williame, 162. ‘ 


EQUITY. 

1. A. bound himself to B. to buy certain lands, and to let B. have one- 

third thereof, provided the latter paid one-third of the price in three 

- years. Afterwards A. made a contract with the owner of those 
lands, and took his bond to make title to them. Subsequently they 
rescinded the contract; whereupon, after the expiration of three 
years from the date of the contract between A. and B., C. purchas- 
ed the lands in question without notice that B. put up any claim to 
them :— 

Held, That B. had no equity, upon the pretence of a claim upon A. as 
owner of these*lands, under the contract above stated, to pursue 
them into the hands of C. Willis v. Forney, 256. 

2. The maxim, “In equity time is not of the essence of a contract,” does 
not apply to bargains like t#® above. bid. 

8. The obligation of A. to B. was merely personal, and did not attach to 
the land; the relief of the latter therefore sounds in damages. did. 

4. Where a bill alleged that the plaintiff, a creditor of A., had succeeded 
in an action of ejectment against him, and that there was a collusion 
between A. and B., (who claimed the land under deeds from A. void 
against creditors,) by which the plaintiff was to be kept out of pds- 
session of the land :— 
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EQUITY (Continued.) 

JTeld, That the general charge of combination, collusion and fraud, can 
give the plaintiff no ground to stand upon in a Court of Equity. 
Lyerly v. Wheeler, 267. 

5. That the bill cannot be sustained as a “ bill of peace,” because in such 
ease the plaintiff must establish his rights by repeated actions at 
law. Ibid. 

6. Nor as an “injunction against destructive trespass,” for that case re- 
quires a title in the plaintiff, admitted, or proved at law, together 
with a trespass by the defendant inflicting permanent injury; and 
not a mere ouster or temporary trespass. did. 

7. If B.’s claim to the land was under a deed fraudulent against the 
plaintiff as a creditor of A., the remedy of the latter is by suit at 
law; for, although Courts of Equity will pass upon questions of 
fraud of that character, when presented collaterally in a suit already 
constituted, they will not do so as a matter of distinct and independ- 
ent jurisdiction, unconnected with any other equitable ingredient. 
Tbid. 


EVIDENCE. 
See Bequest, 5, 6. 


EXECUTION. 
See Sare or Lanp, 3. 


EXECUTORS AND ADMINISTRATORS. 

1. Where an administrator, under the Act of 1846, sold land of his in- 
testate’s estate, to obtain assets to pay the debts, and transferred by 
endorsement the bond of the purchaser, receiving therefor a quanti- 
ty of corn from the endorseec, who had notice that the cern given for 
the bond was for the individual use of the administrator :—Zeld, in 
a bill brought by the administrator de bonis non of the intestate, and 
the sureties of the former administrator, that the endorsce is liable 
to account for the bond. Smith v. Fortescue, 127. 

©. A creditor having sued his deceased debtor’s administrator, obtained 
judgment for so much of his debt as the jury found covered the as- 
sets, and for the remainder, judgment was entered for the defendant. 
Thereupon a bill was filed to recover this balang§from certain per- 
sons alleged ta.be fraudulent donees of the debtor :— 

Held, That the bill could not be sustained, because the creditor, by his 
own allegations, had a plain remedy at law against the defendants, 
as executors de son tort. Bridges v. Moye, 170. 

3. That, admitting the creditor's right to come into equity for discovery, 
or an account, or for the purpose of following the fund, still his bill 
must be framed according to the course of the Court—making the 
personal representative of the debtor a party in that character; sta- 
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EXECUTORS AND ADMINISTRATORS (Continued.) 
ting that the debtor left no real estate, and showing that the alleged 
debt has been established by a judgment at law. bid. 

4. That the judgment in question, being in favor of the administrator, is 
not a judgment of the character required. bid. 

5. An executor cannot join in the same bill a claim for a debt due to 
him individually, with one for a debt due to him in his representa- 
tive capacity. May v. Smith, 196. 

6. The bill stated “ That he (the plaintiff,) was the owner of a tract of 
land, which he authorised the deceased [his intestate] to sell, which 
he did to A., and took in payment the bond of B. with the endorse- 
ment of A. This the deceased also endorsed and delivered to the 
defendant S. P.,” and claimed the bond as belonging to the plaintiff 
individually, upon the ground that the land was his :— 

Held, That if the plaintiff sued individually, the representatve of the 
deceased should have been made a party to the bill; and that it is 
no answer to this objection, that the plaintiff is also the representa- 
tive of the deceased. bid. 

7. In order to render the defendant S. P. liable to the plaintiff, in case he 
sued as administrator, it was necessary he should have averred a 
want of assets. bid. 

8. In all transactions between persons standing in the relation of trustee 
and cestui gue trust, from which the former derives a benefit, Courts 
of Equity, to sustain them, require that they should be performed 
by the latter, with a fair, serious, and well informed consideration. 
Baxter vy. Costin, 262. 

9. Therefore, where an administrator, who was prosecuting a suit in the 
name of his intestate, prevailed upon one of the next of kin, an aged 
lady living in his own family, under the pretence that she was run- 
ning great risk by the suit, to release to him all her right in the in- 
testate’s estate: —Held, that he should not be permitted to avail 
himself of it. bid. 

See Devise, 1. 


FEME COVERT. 
See Trust anp Truster, 2. [vspanp anp Wire. 


FRAUD AND FRAUDULENT CONVEYANCE. 

1. In a bill to redeem property, conveyed to the defendant by a 
deed absolute on its face, a Court of Equity will not relieve the 
plaintiff, upon mere proof of the parties’ declarations. There must 
be proof of fraud, ignorance or mistake, or of facts inconsistent with 
the idea of an absolute purchase. Sowell v. Barrett, 50. 

2. In sales at public auction, there must be good faith on both sides; 
and as soon as the purchaser finds out there has been bye-bidding, 
he must make his election to rescind or abide by the contract. Me- 
Dowell y. Simms, 1380. 
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FRAUD AND FRAUDULENT CONVEYANCE (Continued.) 

8. As, where at a sale by auction of land (sold as containing a gold mine,) 
a bye-bidder was secretly imployed by the vendors to run up the 
land, and the vendees did not bring their bill for a recision of the 
contract until twelve months or more, after they had knowledge of 
that fact, and in the meantime, ora portion thereof, continued to 
work and explore the land:—Held, That this was too long a delay 
in notifying the vendors of their wish to annul the contract. Ibid. 
See Huspanp anv Wirt, 8. 


GIFT. 
If a parent, at the time of making a deed of gift to a child, retains pro- 
perty sufficient to answer all his debts then existing, the gift is valid. 
Thacker vy. Saunders, 145. 


GRANT. 
See Entry. 


GROWING CROP. 
See Devise, 1. 


GUARDIAN AND WARD. 

1. The Act of 1762, (Rev. Stat., ch. 54, sec. 1.) allowing a father to ap- 
point a testamentary guardian for his children, does not embrace 
grandchildren. Williamson v. Jordan, 46. 

2. Where the step-father becomes guardian to his step-child, he is not 
entitled to charge for board and other necessaries, furnished his 
ward antecedently to his appointment as guardian—the infant being 
incompetent to contract therefor. Barnes v. Ward, 93. 

8. Hence, where such guardian procured a release from the husband of 
his ward, soon after his marriage, of all his liability to account for 
property of the infant converted by him, and the consideration 
thereof was the alleged indebtedness of the ward for board, &c., be- 
fore he became guardian, a Court of Equity will restrain him from 
availing himself of such release in a suit at law by the ward on his 
guardian bond—the same being without consideration. J did. 

See Bequest, ‘1. 


HEIR. 
See Partition, 1. 


HUSBAND AND WIFE. 

1, Where a husband executed a deed, intending thereby to secure cer- 
tain property to his wife and children by him—he having thereto- 
fore provided for his other children by a prior marriage; and he af- 
terwards, and until his death, recognized said deed as passing the 
property, as he intended, though the same (being made directly to 

e 
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HUSBAND AND WIFE ( Continued.) 


the wife) was insufficient for the purpose :— eld, That these circum - 
stances constitute a meritorious consideration, by which a Court of 
Equity will hold the husband’s representative a trustee for the 
widow. Garner v. Garner, 1. 


. The husband, by marriage, acquires title to his wife’s personal pro- 


perty, not claimed adversely by any other person, whether he re- 
duces the same into his possession or not; and her being tenant in 
common thereof with another, makes no difference. Cajfey v. Kel- 
ly, 48. ; 


. As where, after marriage, certain slaves, the property of the wife, re- 


mained at the house of her mother, with whom the parties lived, as 
she did at the time of marriage, and were understood to belong to 
her and her brother—though the husband did not exercise any acts 
of ownership over them, nor take them away on removing to an- 
other residence, where, shortly afterwards, he died :—Held, That he 
acquired tiile thereto by virtue of his marital right. “J did. 


. Where there is opportunity for sexual intercourse between a man and 


his wife, it is presumed that it did take place unless the contrary be 
shown, provided there be issue; and if the intercourse might have 
occurred at a time when by the course of nature, the husband 
might have been the father, the child is deemed his. Johnson v. 
Chapman, 213. 


. The declarations of a husband to his wife are not competent to prove 


one of her children illegitimate. did. 


. The 16th section of the Act of 1836, ch. 122, is not affected by the 


18th section. of the Act of 1836, ch. 65; nor does any presumption 
of the abandonment of any claim under it arise within ten years af- 
ter the suit might have been brought. Jdid. 


. Where marriage articles were never mentioned to the intended bhus- 


band until the parties were on the floor to be married, and having 
been executed, were kept in the possession of the husband without 
being registered :—Held, That one who purchased from the wife the 
slaves conveyed in those articles, but kept his deed secret from the 
husband until after the wife’s death, a period of more than fifteen 
years, had no equity against the husband to compel him to carry 
the articles into effect. Zaylor v. Rickman, 278. . 


. Some time before 1829, a deed was made conferring a life estate in 


land upon A. and his wife; and about the same time A, conveyed 
this land in fee to B.; the wife survived A., and died in 1849:— 
' Held, That the possession of B. did. not become adverse to those 
having the remainder after the life estate, until after the death of A.’s © 
wife. Todd and wife v. Zachary, 286. 


. Where a deed is made to husband and wife, they are seised of the en- 


tirety as one person, and the survivor will take the whole estate. 
Ibid. 
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INFANT. 

1. A child en ventre sa mere cannot take as donce by a common law con- 
veyance. Dupree v. Dupree. 164. 

2. Therefore, where A. executed a deed by which in consideration of 
natural love and affection, she gave to the “sons of Robert and Ra- 
chel Dupree, and to the next of their heirs lawfully begotten of their 
bodies ” a share :—J7eld, that a child of Robert and Rachel at that 
time en ventre sa mere took no interest in the slave. did. 

See Guarpian anp Warp, 2,3; Huspanp anp Wirt, 6. 


INJUNCTION. 

1. Upon a motion to dissolve an injunction, staying the collection of a 
debt recovered by judgment at Jaw, the injunction will be dissolved, 
although the answer docs not respond to an allegation of a fact, not 
charged to be within the knowledge of the defendant. Capehart v. 
Afhoon, 30. ‘ 

2. The rule in injunctions of this class is, the injunction must be dis- 
solved, unless the equity of the bill is confessed by the answer, or 
unless the answer is unfair, evasive, and so defective as to be subject 
to exceptions. bid. 

. It is otherwise as to injunctions of a special nature, as to stay waste— 
there the bill is read as an affidavit. Jdid. 

4. On a motion to dissolve an injunction of a special nature, as to stay 
waste, and the like, where the injury would be irreparable, the bill 
will be read as an affidavit to contradict the answer. Lloyd v. 
Heath, 39. 

. Where every material allegation of a bill to stay waste is expressly 
and plainly denied in the answer, the injunction must be dissolved. 
Wright v. Grist, 203. 

. The question of a defendant’s right to bring an action of trespass 
quare clausum Jregit against the plaintiff, is exclusively a legal one, 
and cannot be considered in discussing the propriety of dissolving 
an injunction. Ibid. 

. Where an injunction had been obtained against a trustee, forbidding 
him to sell slaves which were part of the trust fund, upon the ground 
that the purposes of the trust had-been fulfilled; and upon the com- 
ing in of the answer the matter was left doubtful whether the alle- 
gation was true; the injunction was continued to the hearing. Me- 
Neely v. Steele, 240. 


JURISDICTION. 

1. The jurisdiction of » Court of Equity is limited to such matters, in 
the construction of wills, as are necessary for its present action, and 
in which it may enter a decree, or a direction in the nature of a de- 
cree. TZayloe v. Bond, 5. 

2. To give jurisdiction, there must be some existing rights to be actod 
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JURISDICTION ( Continued.) 
upon; and the Court will not advise as to the future or contingent 


rights of legatees, nor as to the past or future conduct of executors. 
Ibid. 
LEGACY. ; 

1. Where a testator, by his will, gave his wife all the personal propert 
he acquired by the marriage with her, which should be a part of his 
estate at the time of his death, but after making his will, sold one of 
the slaves so acquired, and took bonds for the price :— Held, that this 
portion of the legacy was adeemed by the sale. TZayloe v. Bond, 5. 

2. Where a father gives to two of his sons land, to be-valued and brought 
into hotchpot at the final division of his estate, but directs that the 
sum of $1,500, shall be deducted from the valuation, by way of satis- 
fying a debt which he owed them, at Ais death:—Held, That the 
$1,500 drew interest until the time the sons were put in possession 
of the land. Jdid. 

3. Where a testator gives the residue of his personal estate to his wife and 
six of his children, and sets forth that four of the children have been 
advanced in certain specific amounts, and provides that the benefit 
of this clause shall not extend to such of the children as do not 
bring their advancements into account ; and in a subsequent clause, 
gives to his wife one-seventh part of the residue, in case all the chil- 
dren account for their advancements—one-sixth part, in case one re- 
fuses, and so on:—Held, That if all account, the wife’s share is to 
be ascertained, by adding the advancements to the value of the es- 
tate in hand, and dividing by seven, so as to give her the benefit 
thereof. did. 

4. Where a testator, by specific legacies and a residuary clause in his 
will, disposes of all his estate, and then gives a pecuniary legacy to 
his executors, “in full of all services, and which I charge upon my 
estate generally :"—Held, that this is a charge upon the residuum. 
Davenport v. Hassel, 29. 

5. Under the description of “nearest blood kin,” a sister takes in prefer- 
ence to nephews and nieces. bid. 

6. “I give unto my youngest child, W. H. W., the sum of $3,000, to be 
due and paid when he arrives to twenty-one years of age, out of the 
proceeds of the sale of my lands”—in a will, creates a vested de- 
monstrative legacy, upon which no interest is due until the child ar- 
rives at twenty-one. Croom v. Whitjield, 143. 

7. A provision that a portion of the sum for which a slave shall be an- 
nually hired, shall be given to him is void; and the portion so at- 
tempted to be given will fall into the residue. bid. 

6; The tax imposed upon legacies by the Act of 1846, ch. 72, is to be paid 
by or charged to the legatees or distributees respectively. Hunter 
v. Husted, 141. 
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LEGACY, (Continued.) 

9. A testator bequeathed to his debtor the bond which constituted the 
debt. After the making of the will, he, for the convenience of other 
creditors, caused the debtor to renew the bond, adding to the prin- 
cipal the interest that had accrued :—Jeld, That the renewal w-s 
no ademption of the legacy. Anthony v. Smith, 188. 

10. Where a testator bequeathed to each of several of his children, cer- 
tain amounts of iron, iron castings and other personal chattels, and 
then added a clause directing all his “personal property not given 
away in his will specifically, shall be sold and the money equally 
divided” among his five daughters and a son, to make them equal 
with the other children :—It was held, That the latter clause did not 
contain a general residuary legacy but a specific one, the effect of 
which was to make the bequests of the iron, iron castings and other 
personal chattels, general in the nature of specific instead of general 
simply ; and upon a deficiency of those articles on hand at the death 
of the testator, the legacies of them must abate among themselves 
pro rata, with a right to be paid out of the general assets of the es- 
tate, if any, but not out of the proceeds of the property left to be 
sold and divided among the five daughters and son. Graham v. 
Graham, 291. 

11. If a testator direct, that out of a certain property given to one of his 
daughters, she shall deduct what she may have received in money 
more than his other daughters, and it appear that they have receiv- 
ed unequal sums, she shall deduct only what she may have received 
more than the daughter who received the next largest sum. Jdid. 

. Money legacies are general, and, in case of a deficiency of assets, 
must abate pro rata among themselves and with the residue of the 
legacies general in the nature of specific, which have not been paid 
in full out of the specific fund. did. 

18. If at the death of the testator, one of his daughters be at school, the 
contract for her schooling is a debt to be paid out of the general as- 
sets of the estate; but when the contract terminates, the expenses 
of her education must be paid out of her share of the property. 
Ibid. 

See Deep, 1; Wut, 10. 


MARITAL RIGHTS. 
See Hussanp anp Wire, 8; AssicnMent, 1. 


MARRIAGE ARTICLES. 
See Huspanp anp Wirt, 7. 


MORTGAGE. 
1, Where A. took an absolute deed for a tract of land from B., and then 


executed an agreement in writing with C., reciting that “he had a 
deed for C.’s land,” for which he had paid the purchase money, and 


2L 
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MORTGAGE ( Continued.) 

therein bound himself to make C. a deed on her paying back the 
said purchase money within two years; and it appearing thus, as 
well as from other facts, that A. was to hold the Jand merely as a 
security for his debt :—Zeld, That C., upon her payment of the pur- 
chase money, was entitled in this Court to a reconveyance of the 
land from A., and to an account for the rents and profits—the time 
of payment not being of the essence of the contract. Mason v. - 
Hearne, 88. 

2. The personal representative of a deceased mortgagor is not a neces- 
sary party to a bill filed for a foreclosure of a mortgage of land. 
Averett v. Ward, 192. 

3. Where a bill by its prayer submits to a sale of the land mortgaged, a 
sale is usually ordered, as most convenient for both parties. J did. 
See Practicr AND PiEapinc, 2; Commissioner OF AFFIDAVITS, 2; 

Deep, 2. 


NEXT OF KIN. 
See Lecacy, 5; Partirios, 1. 


PAROL CONTRACT. 
See AssiGNMEnt, 4. 


PARTIES, 
See Trust ano Trustee, 1; Mortcacr, 2; Execurors axp Apurxis- 
Trators, 6, 7; Practice aNnp Pieapine, 12. 


PARTITION. 

1. The share of an infant of the proceeds of real estate, sold for partition 
under a decree of a Court of Equity, descends to the heir, upon the 
death of the persons entitled, unless after arrival at age, he elects to 
take it as personalty. But the annual interest of such share, to the 
time of his death, goes to the next of kin. Dudley v. Winfield, 91. 

2. A. owned two shares out of eleven in a tract of land, and B. claimed 
to own the rest. They entered into a written contract to divide the 
land so held by them in common; the partition was made, and pos- 
session was held by A. for several years without its being perfected 
by a deed. B. then filed a bill for a sale of the whole tract, alleging 
that a share in it belonged to. certain infants. A. then filed a bill 
against B, for a specific performance of the contract for partition, 
which B. resisted, upon the ground that he had failed to procure all 
the titles he had expected to at the time of the first contract :— 

Held, That to do justice to A., the Court would, in the case of the peti- 
tion for a sale, order the commissioners to make a partition between 
A. and B. and the infants, reserving a further consideration of the 
rights of the infants until the coming in of the report of the com- 
missioners. Carland v. Jones, 235. 
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PAYMENT. 
See Co-PARTNERS. 


PRACTICE AND PLEADING. 

1. If, by matter appearing on the face of the pleadings, the plaintitt 
cither has no equity or his remedy therefor is barred by force of « 
public Statute, the objection is valid at the hearing—though not in- 
sisted on by plea or demurrer, nor relied on in the answer. obin- 
son v. Lewis, 58, 

. As—where the time of performance specified in a mortgage of per- 
sonalty was the 15th day of August, 1848, a bill for redemption, {il- 
ed 17th day of August, 1850, was dismissed under the Act of 1830, 
(Rey. Stat. ch. 65, see 19.) bid. 

. The Court will take no notice of averments in an answer, which are 
neither responsive to any allegation in the bill, nor supported by 
proof. Dudley v. Winfield, 91. 

. Upon a reference to the Master, the parties should be prepared to ex- 
hibit their accounts—not as scattered through many books, but 
brought together, each furnishing his own statement, and presenting 
the books as he may contend the entries do or ought to appear. 
The Court will not, therefore, require the Master, to whom partner- 
ship accounts are referred, to examine the books of the firm running 
through many years, though tendered to him by the parties for that 
purpose. Turner y. Hughes, 116. 

. It is not good cause of exception to the Master’s report, that he ad- 
mitted as evidence summary statements of the accounts between the 
parties, as prepared from the books (including the Bank books) oi 
the firm, by a person who made them up as the agent of the par- 
ties, and in their presence, at the time of the dissolution of the firm. 

The rules of practice in cases of reference, stated by Nasn, C.J. Jbic. 

. Under the 47th section of the Rev. Stat. ch. 31, no person can be al- 
lowed to sue in forma pauperis, in a merely representative charac- 
ter. WeKiel v. Cutler, 139, 

. Where replication is taken to an answer, the defendant cannot use his 
answer as evidence, but is put to his proof. Woodall vy. Precatt, 199. 

. A bill to enforce the collection of a bond, must contain an allegation 
that there was a consideration, either good or valuable. did. 

. Where a bill was filed against the heirs of the grantor, alleging that 
by a mistake the deed conveyed only a life estate to the complain- 
ant, instead of a fee simple, and seeking to have that mistake cor- 
rected; to which the defendants demurred :-— 

Held, That the demurrer could not be sustained; because the defend- 
ants should have put in a disclaimer of any right to the land so con- 
veyed. Williams v. Burnett, 209. 

10. That the bill cannot be dismissed on the ground that the complain- 
ant has a legal title according to the statements of the bill, as he has 





318 INDEX. 


PRACTICE AND PLEADING ( Continued.) 
a right to come into equity wherever there is an outstanding incum- 
brance, or a cloud resting on the title, to have the cloud removed. 
Ibid. 

11. Held also, That where the bill alleged death of children, it was not 
incumbent on the complainant to allege further that they died with- 
out leaving children of their own, as there is no rule of law or equi- 
ty which presumes the birth of children. did. 

12. The bill stated that the grantor at his death “left many children, all 
of whom are dead but the defendants A., B.,” &c., and prayed “ that 
to the end therefore that the defendants” &c., and prayed process 
against “ the defendants :”—Held, that these expressions obviated 
the objection that there were no parties defendant to the bill. did. 
See Save or Lanp, 2; Assicnment, 2, Morreacr, 3. 


J 


PURCHASER. 
1, A purchaser at sheriff’s sale, takes subject to the equities which the 
estate is liable to in the hands of the debtor. Johnson v. Lee, 43. 
2. Where A. conveyed land to B. by deed of bargain and sale, which 
was never registered, and took B.’s note for the purchase money ; 
and B. afterwards becoming embarrassed, undertook to reconvey the 


land to A., by a writing on the back of the deed, but through igno- 
rance or mistake of the draftsman, the same was ineffectual to pass 
the legal title, and A. at the same time delivered back to him his 
note :—J/eld, that A. would be entitled to relief as against B. in this 
Court, on the ground*of mistake, and, therefore, that his equity is 
paramount to one claiming as purchaser at sheriff’s sale, to satisfy 
executions against B. Jbid. 


REMAINDERMAN. 
See Bequest, 1, 2, 3. 


SALE OF LAND. 

1. Ina case where a sale of land had been made by a Clerk and Master 
and confirmed by the Court, after the lapse of a year, no allegation 
of fraud being made, leave to open the biddings upon the ground of 
inadequacy of price was refused. Ashbee v. Cotbell, 158. 

2. Such objections can in no event be made by motion, but are required 
to be brought forward by a bill or petition. did. 

3. The interest of a vendee of lands, where the contract rests in articles 
of conveyance, is not the subject of sale under execution, while the 
purchase money or any part of it remains unpaid. Jennings v. 
Hardin, 275. 


SHERIFF'S SALE. 
See Purcnaser, 1. 
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SPECIFIC PERFORMANCE. 

1. A Court of Equity will not entertain a bill for specific performance, in 
which the material terms of the contract sought to be enforced, are 
not distinctly set forth. Mallory v. Mallory, 80. 

2. Hence, a bill brought by the widow against her husband's devisees and 
representatives for specific performance of an ante-nuptial agreement 
to settle upon her “a plantation and permanent home for life,” must 
distinctly set forth what land, where situate, the number of acres, 
&e. Ibid. . 

3. In a bill for a specific performance of a contract for the purchase of 
land, the plaintiff relied upon the following memorandum from the 
books of the defendant’s intestate :—‘ 1841, W. P. to H. C. O. Dr. 
To 4 loads of Rock, one ldt, at one year’s credit, $125 :”"—Held, 
that the memorandum was too vague and uncertain to take the con- 
tract out of the Statute of 1819. Plummer v. Owen's Adm’r., 254. 

4. A Court of Equity will not compe! one who has contracted to pur- 
chase, to take a doubtful title: Therefore, where the plaintiff claim- 
ed as a child, under the following clause :—“ It is also my will and 
desire, that if any of my children should die without leaving any 
children or descendants at the time of their death, or without leav- 
ing such born after their death, then it is my will that such property 
as is hereby given to such child or children be sold by my exeeu- 
tors, and equally divided between all my children :"—Held, that, as 
he had only a determinable fee, he could not enforce a specific per- 
formance. Motts v. Caldwell, 289. 

See Paxtitioy, 2. 


TENANT FOR LIFE. 

Where personal property, slaves excepted, is given to one for life, with 
remainder over, the tenant for life is entitled to the use of the spe- 
cific property and to the increase. But where, by the residuary 
clause, a mixed fund is given to one for life, remainder over, it is 
the duty of the executor to sell the whole, pay the life tenant the 
interest, and keep the principal money for the benefit of the remain- 
derman. TZuayloe vy. Bond, 5. 


TITLE. ; 
See Spseciric Perrormance, 4. 


TRUST AND TRUSTEE. 

1, The Court will not entertain a bill filed by a creditor for an account 
of a fund held by a trustee for the payment of debts, unless all the 
other creditors are made parties, either plaintiffs or defendants. 
Otherwise, the trustee might be subjected to as many suits as there 
are creditors—the account taken in the suit of one, being no pro- 
tection in the suit of others. Fisher v. Worth, 63. 














* 
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TRUST AND TRUSTEE ( Continued.) 

2. Where a tract of land was given in trust for the sole and separate use 
of a married woman for life, remainder in trust for her children liv- 
ing at her death, a Court of Equity will not decree a sale thereof, 
with a view to a re-investment of the proceeds, spon the ground 
that the land is valuable principally for its timber, and yields no 
present rents and profits. Troy v. Troy, 85. 

3. In decreeing a sale, the Court will regard the interests of persons 
most to be affected by its getion—particularly when those persons 
are infants, bid. 

4, One who purchases an absolute estate from a trustee, with notice of 
the trust, is affected by the same equity which affected the trustee. 
Marwell v. Wallace, 251. . 

5. The purchaser from an obligor in a bond to make title, buying with 
notice from the obligee’s claim, will be considered a trustee for the 
latter. Rutledge v. Smith, 283. 

6. By Psarsox, J. Whether a purchaser from a trustee with a power to 
sell, must see to the application of the purchase money, Quere? 
J bid. 


WASTE. 
See Ixsexcrion, 4, 5, 6. 


WIDOW. 

1, A widow who dissents from her husband's will, is entitled, under the 
Act of 1836, to the same share of her husband's personal estate, as 
in case of his intestacy. Hunter v. Husted, 97. 

2. Therefore, where the testator, by his will, gave to his wife certain 
slaves and other personal estate, and the executors hired out all the 
slaves, and the proceeds of those bequeathed to the widow were less 
in proportion than those of others, and one of the slaves bequeath- 
ed to her died :—J/eld, in a bill brought by the representatives of 
the widow, (who dissented,) that she was entitled to an account of 
the estate, as of the time of settlement, and not of the death of tcs- 
tator. Jbid. 


WILL. 

1. Where general words of description are used in a will, they refer to 
the time of the testator’s death; but where particular words are 
used, identifying the person or thing, they refer to the time of wri- 
ting the will. Zayloe v. Bond, 5. 

2. However the general rule may be, both here and in England, as to 
whether a will and codicil, when admitted to probate as one instru- 
ment, must be so construed, yet this Court will not, in determining 
the particular case before it, overlook the fact that the testator calls 
the second paper a codicil, and that the bill and answer so designate 
it. Greene v. Lane, 102. 


— 
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WILL ( Continued.) 


8. Where a testator by his will directed his slaves, consisting of a mother 
and her children of various ages, to be removed in as short a time 
as practicable, and with the intent to a permanent settlement in 
some State or country where emancipation was unrestricted, and 
there to be entirely emancipated, and also made provision for their 
subsistence and education; and eight years thereafter, made a codi- 
cil and re-published his will, and gave to trustees a house and lot in 
Newbern and certain personal property, including household furni- 
ture, and a cow and calf, upon™ trust that they should permit the 
mother to use, occupy and enjoy the same during her life, and at her 
death, to surrender up the estate to the other slaves :—J/eld, first, 
that this provision indicated a change of mind of the testator, and 
his intention that the mother should reside on the lot—so as to re- 
voke the provision of the will for her removal; and secondly, that 
as the testator had thus evinced a disposition to evade the law as to 
the mother, it ought to appear by the codicil, that he wished the 
fate of the children to be different from hers, or it must be presum- 
ed he intended that they also should remain. bid. 

4. In construing wills, the Court will confine its opinion to things to 
which it can give effe@ by a decree, and will not speculate upon 
questions in which the parties may never be interested. Marrow v. 
Marrow, 148. 

5. In a will, the words “I give to my wife all the property I got with 
her,” will pass all the property received by the testator in conse- 
quence of his marriage, whether at the very time of the marriage, 
or afterwards. Jessup v. Jessup, 179. 

6. In a will, the words “among my five daughters, A., &c., and if either 
of them die without an heir, her part to be equally divided amongst 
her other sisters,” refer to a death previously to the death of the 
testator. Jilliard v. Kearney, 221. 

7. By Pearsox, J., arguendo, In expressions like the above, the word 
heir means child or issue; the quality of surviving is annexed to the 
original and not to the accrued shares: and only the share of her 
who dies first survives. bid. 

8. Where the intention of a testator is clear, the motive makes no differ- 
ence; but where the intention is doubtful, and is the question in the 
case, the motive has an important bearing. did. 

9, In doubtful cases, an interest, whether vested or contingent, ought, if 
possible, to be construed as absolute or indefeasible in the first in- 
stance, rather than defeasible. But if it cannot be construed to be 
an absolute interest in the first instance, at all events such a construc- 
tion ought to be put upon the conditional expressions which render 
it defeasible, as to confine their operation to as early a period as may 
be, so that it may become an absolute interest as soon as it can fair- 
lv be considered to be so. hid 
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WILL ( Continued.) 

10. Wherever no intermediate period can be adopted, so as to avoid an 
issue between the time of the testator’s death and that of the lega- 
tees, as the period when the legacies are to become vested, the 
weight of authority is in favor of the former. did, 222. 


See Brgussr, 5, 6. 
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